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 The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

and pursuant to Section 200.190 of the Illinois Commerce Commission’s (“Commission” or 

“ICC”) Rules of Practice (83 Ill. Adm. Code 200.190), respectfully submits this Motion to Strike 

portions of the Brief on Exceptions (“BOE”) filed by Petitioners in the above-captioned matter.  

In its Brief on Exceptions, Citizens Telecommunications Company of Illinois, Frontier 

Communications of the Carolinas Inc., Frontier Communications of DePue, Inc., Frontier 

Communications of Illinois, Inc., Frontier Communications of Lakeside, Inc., Frontier 

Communications – Midland, Inc., Frontier Communications of Mt. Pulaski, Inc., Frontier North 

Inc., Frontier Communications of Orion, Inc., Frontier Communications – Prairie, Inc., Frontier 

Communications – Schuyler, Inc. (collectively, “Frontier”), Frontier attempts to raise arguments 



relating to facts from a separate docket which, it contends, are similar to those in this docket. 

Frontier BOE at 6-9. This, however, is not the case, and, moreover, the ALJ has already 

determined Frontier’s arguments in this regard to have been improper. 

More specifically, Frontier failed to present relevant testimony, conduct discovery, elicit 

evidence upon cross-examination, or argue these claims related to the purportedly similar case in 

its Initial and Reply Briefs. Instead, Frontier filed a Motion for Leave to file Supplemental Brief 

on Petition for Waiver, in which Frontier would have attempted to present this argument for the 

first time, after the record was marked “Heard and Taken.” Staff filed a Response to that Motion 

arguing that the Supplemental Brief would contained information that was not of record, and that 

Frontier could have easily either filed its Petition for Waiver after the outcome of the case it 

claimed was similar to this instant proceeding, or could have at any time in the proceeding 

requested a stay of proceedings in this instant docket to await the outcome of the purportedly 

similar docket. Response of the Staff of the Illinois Commerce Commission to Frontier’s Motion 

for Leave to file Supplemental Brief on Petition for Waiver (“Staff Response”) at 2-3; see 83 Ill. 

Adm. Code 200.560. However, Frontier chose to do neither, and pursued this proceeding freely 

and of its own volition. Staff argued that to allow Frontier to make those arguments would be 

unfairly prejudicial to the parties at that stage of the proceeding. Staff Response at 2. Staff 

further argued that to the extent Frontier was requesting the Commission to consider evidence 

not in the record, which it appeared to do in its Motion for Leave to File a Supplemental Brief, 

the request was improper. Id. at 2-3.  The Administrative Law Judge (“ALJ”) considered and 

correctly denied Frontier’s Motion for Leave to File a Supplemental Brief. See Notice of 

Administrative Law Judge’s Ruling (January 2, 2013). 



Frontier now attempts to do in its Brief on Exceptions what the ALJ found to be improper 

before the ALJ set out the Proposed Order by bringing up facts not in evidence in its BOE. 

Frontier BOE at 6-9. This is utterly improper, especially given the ALJ’s January 2 Ruling. More 

specifically, the ‘law of the case’ doctrine provides once a tribunal should “refuse to re-litigate 

that which has already been decided in a case.” Complaint as to closing of service office at 

Austin Bank Center in Chicago, Illinois, South Austin Coalition Community Council v. 

Commonwealth Edison Co., Order, ICC Docket No. 02-0706 (Jan. 11, 2005) at 8. 

Again, Frontier is attempting to raise questions of fact by raising evidence not of record. 

Id. While reciting the Commission’s conclusions other docketed proceedings may be 

appropriate, Frontier improperly compares the facts in those dockets to those in this instant 

docket, and argues that the ALJ should consider facts here from other proceedings which are not 

on record evidence in the instant proceeding. Id. This is improper. Frontier was at liberty, but 

failed to, adduce these facts while the record was still open, and should not be allowed to do so 

now. Staff and Intervenors have had no opportunity to cross-examine or make arguments 

responsive to these assertions on the record.  Accordingly, allowing Frontier to raise such 

arguments at this time, regarding facts not in evidence, where Staff and Intervenors have had no 

opportunity for response or cross-examination, is violative of due process. 

The Commission should strike “Part II” of Frontier’s Brief on Exceptions containing 

these arguments; to do otherwise would unfairly prejudice Staff and the Intervening parties. The 

Commission consistently has found that due process requires that an opposing party have the 

opportunity to cross-examine or respond to another party’s position. See, e.g., Commonwealth 

Edison Company, Application for a Certificate of Public Convenience and Necessity, under 

Section 8-406 of the Illinois Public Utilities Act to construct, operate and maintain new electric 



transmission line in Lake County, Illinois, Order, Docket No. 92-0121, 1995 WL 17200399 at *7 

(Apr. 12, 1995) (stating no consideration should be given to proposal offered after evidentiary 

hearing concluded without benefit of fundamental right to cross-examination by the other 

parties). More specifically, ALJs “are required to formulate recommendations to the Commission 

based on the evidence presented into the record . . . [doing otherwise] would have the [ALJs] 

ignore the record and recommend to the Commission a course of action on a proposal which at 

this point is nothing more than speculation.” Id. 

Staff and Intervenors should not be unfairly prejudiced by Frontier’s entirely new claims 

based on evidence not in the record, and evidence which the ALJ has already denied allowing 

into the record. Staff and Intervenors did not have a chance to present evidence or elicit 

testimony during the evidentiary portion of this proceeding regarding Frontier’s claims, or 

respond to Frontier’s arguments in its briefs. Therefore, Staff respectfully requests the portion of 

Frontier’s Brief on Exceptions labeled “Part II” be stricken. 
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