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 The Illinois Landowners Alliance, NFP (“ILA”), pursuant to §200.190 of the Rules 

of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. Code 

200.190, files this Reply to the Responses to the ILA’s Motion to Dismiss. 

I. PROCEDURAL STATUS 
 

On February 7, 2013, the ILA and the Illinois Agricultural Association a/k/a the 

Illinois Farm Bureau (“Farm Bureau”) separately filed Motions to Dismiss the Verified 

Petition of Rock Island Clean Line LLC (“Rock Island”) for a Certificate of Public 

Convenience and Necessity as a Transmission Public Utility and to Construct, Operate 

and Maintain an Electric Transmission Line and Authorizing and Directing Rock Island 

Clean Line to Construct an Electric Transmission Line (“Petition”). ILA’s Motion to 

Dismiss and the Farm Bureau’s Motion to Dismiss are hereafter referred to as the “ILA 

Motion” and the “Farm Bureau Motion,” respectively, and the ILA Motion and Farm 

Bureau Motion are sometimes referred to together as the “Motions.” On February 21, 

2013, Responses to the Motions were filed by Rock Island, Wind on the Wires, 

Commonwealth Edison Company (“ComEd”), and IBEW Locals 51, 9, 145 & 196 

(“IBEW”). 

II. THE PETITION’S FATAL FLAW 
 

Rock Island has failed to controvert or overcome the fundamental, underlying 

basis for the Motions – in order to be legally eligible for the grant of a §8-406 

certificate, the petitioner must be a public utility as §3-105 defines that term. Rock 

Island has not cited a single Commission decision or court opinion in which this issue 

has, up to now, been raised, presented or identified, deliberated upon, and decided. 
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 In its Motion, the ILA shows fundamentally the following: 

1. Under the plain, unambiguous language of Public Utilities Act (“PUA”) §8-406 

(220 ILCS 5/8-406), only a public utility may be granted a certificate of public 

convenience and necessity to transact business or construct facilities; and to be a 

public utility requires coming within the definition of that term as contained in 

§3-105. 

2. Based on its Petition, Rock Island does not meet the definition of public utility, 

which is fatal to its Petition; and none of the voluminous amount of information 

Rock Island has filed supporting its project can cure that shortcoming. 

III. COGENT PRECEDENT IN SUPPORT OF ROCK ISLAND’S POSITION IS 
NONEXISTENT 

 
In its Response to the Motions (“Rock Island Response”), Rock Island’s position in 

opposition consists primarily and essentially of (i) asserting that the Commission should 

disregard a plain reading of the applicable provisions of the PUA; and (ii) reading its own 

intent into the legislation without valid support and overlooking a fundamental principal 

of public utility status: the present ability to serve the public. Rock Island contends that 

the ILA’s reading of the statute is unreasonable, implausible, and produces an absurd 

result.1  However, a review of its Response reveals that Rock Island‘s contention lacks 

any relevant, credible support. 

                                            
1 Rock Island emphasizes that it believes the statutory language produces an absurd result 
rather than the language being ambiguous. Rock Island does not seem to assert that the General 
Assembly’s separate and specific definition of public utility is in any way ambiguous; however, 
near the end of its Response Rock Island does state that it disagrees with the plain language 
reading of the statute as presented by the ILA and, therefore, an ambiguity exists.  Rock Island 
Resp. p. 30. 
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Rock Island asserts that the ILA and the Farm Bureau have not cited a 

Commission order denying a certificate on the basis that the applicant did not, by the 

time of the order sought, own, control, manage or operate any plant, equipment or 

property in the State used or to be used to provide service and therefore did not meet 

the definition of “public utility.” Rock Island Response, p. 26. Importantly, no party has 

cited a case, decided by the Commission or a court, in which the above question and the 

fundamental basis for the positions of the ILA and the Farm Bureau in their Motions, has 

been raised by a party or otherwise presented for decision. ILA acknowledges that cases  

exist in which a certificate was granted based on facts which may make such a grant 

questionable under what the ILA and the Farm Bureau both assert is the correct 

construction of the applicable statutory provisions. In each of these cases, however, the 

issue of whether the applicant was a public utility as statutorily defined was either 

ignored completely or glossed over.  

These prior instances of non-treatment of the issue cannot, and should not, now 

serve as the basis for deciding the issue when it has been squarely presented. The 

Commission is free, indeed it is bound, to examine the issue as presented in the Motions 

filed in this proceeding, as prior Commission decisions are not res judicata.2 As the 

Illinois Supreme Court stated in Mississippi River Fuel Corp. v. Ill. Commerce Comm’n, 1 

Ill.2d 509, 116 N.E.2d 394, 396 (1953), “The commission, however, is not a judicial body, 

and its orders are not res judicata in later proceedings before it.” The ILA is asking this 

                                            
2 Commonwealth Edison Co. v. Ill. Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685, 705 
(2d Dist. 2010); Mississippi River Fuel Corp. v. Ill. Commerce Comm’n, 1 Ill.2d 509, 116 N.E.2d 
394, 396 (1953). 
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Commission, for the first time, to focus on the issue presented without deferring to the 

prior cases cited by Rock Island, with their inadequate records and weak histories 

pertaining to the issue here, and instead address on their merits the arguments and 

reasoning presented in this proceeding. To do otherwise risks perpetuating the wrong 

result through inertia; and certainly ensures a result reached for the wrong reasons. 

IV. CONTRARY TO ROCK ISLAND’S ASSERTION, THE MOTIONS ARE NOT BASED ON 
AN UNREASONABLE AND IMPLAUSIBLE READING OF THE STATUTORY 
PROVISIONS 
 

A. Rock Island Alleges, But Fails to Meet Legal Requirements to 
Establish, Absurdity 

 
Rock Island has failed to recognize the fact that the General Assembly made use 

of its resources and time to specifically define the term “public utility” in §3-105 of the 

Public Utilities Act.  Rather than accepting the fact that the General Assembly did not 

draft a statute that contemplated inclusion of its business plan – to become a developer 

of a single high voltage electric transmission line, Rock Island asserts that a plain reading 

of the specific definition of a public utility is absurd.3  Rock Island has not, however, set 

forth appropriate grounds for an absurdity argument; thus, its argument must fail.  

Plain language readings can only be ignored upon a demonstration of ambiguity 

or absurdity.  See, e.g., Advincula v. United Blood Services, 176 Ill.2d 1 (1996).  In fact, 

when statutory language is clear, it will be given effect without reliance on any other aid 

of construction, including all of those set forth by Rock Island throughout its Response.  

                                            
3 As part of arguing that the plain reading is absurd, and perhaps part of the reason it believes 
the ILA’s reading to be absurd, Rock Island has mischaracterized the ILA’s position to include the 
idea that no entity can even apply for a certificate.  This blatant mischaracterization appears 
throughout Rock Island’s Response.  This is not the case, as further discussed below in the ILA’s 
Reply. 
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See, Dunahee v. Chenoa Welding & Fabrication, Inc., 273 Ill.App.3d 201, 205 (4th 

Dist.1995).  Reliance on an absurdity exception to the plain meaning rule requires an 

examination of the public policy behind the PUA and accepting the fact that deviating 

from the plain language reading is permitted only if the inconsistency of the plain 

language with the public policy is obvious. In re. D.F., 208 Ill.2d 223, 802 N.E.2d 800, 805 

(2003).  Here, there is no such obvious inconsistency, and Rock Island’s attempts at 

crafting a new and different reading of law beyond the plain meaning in order to further 

its self-interest are inappropriate. 

 In In re D.F., the Illinois Supreme Court reviewed the “purpose and policy” 

portion of the act in question in order to ascertain whether or not there was an obvious 

inconsistency.  Id.  If this Commission were to do the same with the PUA, it would look 

towards 220 ILCS 5/1-102.  In doing so, it would find that this portion of the Act makes it 

clear that the General Assembly was not considering newly formed, independent, 

interstate merchant transmission only entities when it drafted its plain and 

unambiguous definition of “public utility.”  Accordingly, it simply is impossible for this 

Commission to find any inconsistency, let alone the required obvious inconsistency, 

between the legislature’s stated public policy and the plain meaning of §§8-406 and 3-

105, which explains why Rock Island did not attempt to point specifically to any such 

obvious inconsistency or even comment on the actual public policy.  In failing to do so, 

Rock Island has essentially abandoned its absurdity argument.  

 To reiterate, Rock Island has not pointed to any public policy of the PUA, and 

accordingly has failed even to begin to make a credible argument. Rock Island provides 
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no evidence or support for the fact that the General Assembly in fact did not want new 

entrants to the Illinois utility market who cannot serve the public at the time they would 

be granted utility a certificate.  There are a myriad of reasons that the General Assembly 

may have intended this exact result, but it is not the ILA’s burden to provide such 

reasons or otherwise to defend the plain reading, but rather it is Rock Island’s duty to 

point to an obvious inconsistency, which it has failed to do. 

Rock Island’s reliance on what in effect are linguistic gymnastics to assert an 

“absurdity,” does not create an obvious public policy – plain reading inconsistency.  To 

the contrary, an actual review of the public policy makes it clear that such an 

inconsistency does not exist.  Accordingly, Rock Island’s position must fail, failing as it 

does to set forth the grounds for an “absurdity” argument, and consequently, all of its 

attempts to read something into the statute other than what it plainly and clearly 

states, are inappropriate and should not prevail. 

B. The Record in Docket 10-0579 Does Not Support Rock Island’s 
Position 

 
Rock Island cites to and relies on the Commission Staff’s construction of §8-406 in 

Staff’s motion to dismiss in ICC 10-0570, which represented Rock Island’s initial attempt 

to obtain a certificate from the Commission. In that proceeding, Rock Island sought a 

certificate as a public utility without a corresponding request to construct its project. 

The Staff objected to Rock Island’s request on the basis that it was asking the 

Commission “to issue a Certificate finding the entity to be a public utility without an 

accompanying request for 8-406(b) relief.” ICC 10-0579, Staff Motion to Dismiss, p. 3. In 
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trying to convince the Commission that the Staff’s position in that proceeding supports 

Rock Island’s position in this case, Rock Island selectively quotes or references portions 

of the Staff’s Motion. In so doing, Rock Island fails to include, among others, the 

following statement in the Staff’s Motion:  

The Section 8-406 requirement for a certificate is specifically directed to 
public utilities, and clearly requires that an entity seeking certification be a 
public utility within the meaning of the PUA. The Section 3-105 definition of 
public utility requires that to be a public utility, an entity must own, 
control, operate, or manage, for public use, assets used or to be used to 
engage in certain activities, including transmission. Clean Line does not 
currently own, control, operate or manage any such assets. ICC 10-0579, 
Staff Motion to Dismiss, pp. 3 – 4. 

 
The above-quoted passage from the Staff’s Motion clearly supports ILA’s 

construction of Sections 8-406 and 3-105 as they pertain to the pending proceeding. As 

for other passages in the Staff’s Motion, and cited by Rock Island in support of its 

position, it should be noted that the Staff did not need to take a position on the legal 

sufficiency of Rock Island’s Petition in Docket 10-0579 as if the Petition had included, as 

it does here, a request for a certificate to construct. Consequently the Staff stopped 

short of taking a position taken by the ILA in this proceeding, because it did not need to 

do so in order to prevail on its Motion. It could easily be concluded that the Staff did not 

want to risk overplaying its hand in Docket 10-0579, as there was no need to do so. Even 

to the extent one could pick out other portions of the Staff’s Motion to support Rock 

Island’s position here, the Staff’s statements were not adopted by the Commission4. In 

addition, if the Staff felt as strongly in support of Rock Island’s position as Rock Island 

                                            
4 Clean Line, the petitioner in Docket 10-0579, successfully moved for dismissal of its petition 
prior to a decision from the Commission on the merits of Staff’s motion to dismiss. 
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suggests, the Staff’s view on the issues in the present Motions apparently were not 

sufficiently strong to cause the Staff to take a position supporting Rock Island here. 

V. ROCK ISLAND FAILS TO MEET THE REQUIREMENT THAT IT BE A PUBLIC UTILITY 
 

A.  Readiness to Serve the Public 

 
Rock Island’s second attempt at defending its Petition against the Motions is 

based upon the fundamental failure to recognize that public utilities only exist once they 

are ready to serve the public.  Because Rock Island is nowhere near being able to serve 

the public, it is simply unable to be classified as a public utility. 

 The crux of Rock Island’s position can be summarized with its statement in its 

Response, “Upon issuance of the Commission’s order granting the certificate, the 

applicant is a public utility by virtue of having received the certificate.” Rock Island 

Response p. 13 (emphasis added).  This sentence underscores Rock Island’s fundamental 

misunderstanding of what makes an entity a public utility in this State, or its complete 

refusal to acknowledge the plain meaning of the applicable statutory language, and 

thereby ignoring the laws that are not to its liking.   

 The General Assembly, in carefully and specifically defining exactly what a public 

utility is under the Act in §3-105, noted that the utility must – in this case – be in 

ownership or control of property used or to be used for the transmission of electricity, 

for public use.  220 ILCS 5/3-105.  Just like the General Assembly’s choice to require 

current ownership, the General assembly also required present availability for public 

use.  This position is supported by over a century of case law. 
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 The case law in Illinois has made it clear that a fundamental attribute of a public 

utility is that it is currently able to serve the public.  Rock Island’s attempts to distinguish 

these cases cannot result in abandonment of the clear principals for which they stand.  

For nearly one hundred years, it has been accepted that the PUA, in all it versions, does 

not directly provide for the creation of public utilities, but rather, only provides for 

regulation of those utilities once they already exist and seek authority to conduct 

business in this State.   State Pub. Utilities Comm’n v. Monarch Refrigerating Co., 267 Ill. 

528, 543 (1915).  It is not until property is offered to the public that it becomes a public 

utility.  Central Trust Co. v. Calumet Co., 260 Ill.App. 410, 416 (1st Dist. 1931), see also, 

Austin Bros. Transfer Co. v. Bloom, 316 Ill. 435, 437 (1925) (“property becomes clothed 

with a public interest when used in a manner to make it a public consequence”).  In fact, 

the PUA only applies, in effect; during the time that the owner maintains the use of a 

utility in which the public has an interest, and not after such public use is discontinued.  

Munn v. Illinois, 94 U.S. 113 (1876).  The case law has been clear for over a century – 

property which can be used now for the public good makes a company a public utility, 

not an order from this Commission.  

Rock Island contends that this Commission’s order granting certificate will make 

it a public utility, rather than its present ability to serve the public of this State.  It must 

go uncontroverted that such a certificate is not property that provides the public with 

any service what-so-ever. Rock Island has contended the exact opposite, that is, that 

this Commission will be creating a public utility with its order despite offering service to 

and utilizing no property presently to serve the public.   
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Because Rock Island mistakenly believes that it is the certificate order that makes 

it a public utility, the two-year period in §8-406(f) to exercise a certificate argument is 

easily answered.  The fact is that presently existing public utilities often need permission 

to build more lines or other facilities or extend their service, and §8-406(f) prohibits 

them from unduly delaying the exercise of their certificate right to undertake the 

actions they sought a certificate to do. This limitation is appropriate as part of why they 

are being regulated for the good of this State’s public; but a want-to-be utility has to 

have something it can initially offer to the public  – making it a public utility – and then 

prior to engaging in the public use, it will need to submit to the regulation of this 

Commission.  See, e.g. Austin Bros. Transfer Co., 316 Ill. 435 (finding that the buses were 

acting as public utilities – and therefore, being such, they needed to submit to 

regulation by the Commission). Rock Island, armed with its management team and 

business plan, but so far with little else, has nothing to offer the public other than 

aspirations.  For this reason, the Motion to Dismiss should be granted. 

B. Ownership or Control of Property 

 
Rock Island has taken the position that it “controls” property for the 

transmission of electricity, or in connection with the transmission of electricity.  This 

alleged control and property consist of mere options to possibly purchase land.  This 

argument fails for two reasons.  Firstly, an option is not property – it is a mere 
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contractual right.5  Secondly, even if it were property, it is not sufficient to be used for, 

or in connection with, the transmission of electricity. 

1. An Option Does Not Constitute Ownership or Control of 
Property 

 
Rock Island represents it has a property-related contractual right, which is not 

property. An option is a mere chance to own a property interest, and has been for at 

least 105 years in this State.  Kadish v. Lyon, 229 Ill. 35 (1907). 

 Property interests are often compared to a bundle of sticks, as taught in first 

year property law classes.  See, e.g., United States v. Craft, 535 U.S. 274, 278 (2002).  

Black’s has defined property as the right to “posses, use, or enjoy a determinate thing.”  

Black’s Law Dictionary 1232 (7th ed. 1999).  With life estates, fee simples, and 

leaseholds, entities have “property,” as they can exercise the right to possession, use, or 

enjoyment.  In contrast, an option is nothing more than a chance to someday have a 

right to possession, use, or enjoyment.  It is not property.  As one court stated, with 

regards to an option to purchase real property, “. . . they have no such stick.  They do 

not even have a twig.  An option to purchase real property is a contractual right, which, 

if exercised, gives them the ‘bundle of sticks.’”  Cyr v. McGovran, 203 Cal.App.4th 1471, 

1474 (2d. Dist. 2012). 

 Illinois courts have interpreted the option in the same manner.  The only right 

received by an option is the right to call the property. Whitelaw v. Brady, 3 Ill.2d 583, 

                                            
5 The ILA wishes to make it clear that it does not adopt the argument that Rock Island attempts 
to thrust upon it in its Response, at fn. 16, as it has with other mischaracterizations of ILA’s 
position. 
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589 (1954).  Until exercised the party receives no interest in the property.  Id.  Here, the 

option is not exercised, and Rock Island has no interest in the property. Petition, ¶67. 

Accordingly, for the same reason that Rock Island is not able to possess, enjoy, or use 

the land, Rock Island does not have any legally cognizable property for purposes of the 

subject of the Motions. 

2. Any Property Interests Rock Island Has Are Otherwise 
Inadequate 

 
Even assuming it had “control” over “property,” the simple fact of the matter is 

that options on land, or the land itself, do not transmit electricity.  Assuming, however, 

that the land fits into the “in connection with” the “transmission of electricity,” portion 

of §3-105, Rock Island’s position is still lacking. 

Any reading of §3-105 that would allow public utilities to include a mere option 

to purchase land to be property used in connection with the transmission of electricity 

would set dangerous precedent.  It should go uncontroverted that the land – and 

certainly not the option – will not transmit the electricity.  At best, it is a tool to be used 

to reach the eventual goal of transmitting electricity.  This is certainly short of the 

owning, managing or exerting control over an existing transmission facilities (not just 

lines). 

Accordingly, any asset held by an entity aspiring to become a public utility could 

be pointed towards as property to be used in connection with the transmission of 

electricity.  Such property would include computers, the business plans – insofar as they 

are intellectual property or trade secrets, pencils, or even RTO queue positions.   
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For these reasons, it is clear that a land option, or even the land if acquired, is 

insufficient to make Rock Island a public utility.  Accordingly, this is another ground 

upon which the Motion to Dismiss should be granted. 

C. Pre-1967 Definition of Public Utility Further Discredits Rock 
Island’s Position 

 
Rock Island’s interpretation of the 1967 change to the definition of “public 

utility” flies in the face of the language itself. Rock Island contends that the word “now” 

in the phrase “now or hereafter may own” appearing in the version of the definition in 

effect prior to the 1967 amendment was meant by the legislature to apply to the date 

the statute was enacted. According to Rock Island’s interpretation, therefore, someone 

reading the definition in any year in which the “now or hereafter may own” phrase 

appears must conduct legislative history research to determine in what year “now” first 

appeared and is supposed to reference. That interpretation is an extraordinary reach, is 

unwieldy, and cannot be squared with sound principles of statutory construction. A 

much more reasonable and practical interpretation is that “now” is to be applied to the 

time at which the Commission is determining whether a corporation, company, etc. 

meets the definition of “public utility;” that is, whether at the time of the 

determination, the entity “now or hereafter may own ….” Rock Island points out that 

the phrase was used in the original PUA in 1913. Rock Island Response, p. 18. If the 

legislature had intended for that portion of the statutory provision to refer to the date 

of the enactment of the statute containing the phrase rather than the date of the 

determination of whether an entity is a public utility, it easily could, and should, have 
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used a different phrase that clearly evidenced the intent offered by Rock Island, such as, 

“as of the date of this statutory enactment or hereafter” rather than “now or 

hereafter.” The Illinois Electric Suppliers Act (“ESA”) is an example of the legislature’s 

use of appropriate language to evidence its intent to reference a particular point in time 

to which reference should be made. In Section 3.6 of the ESA, the legislature defined a 

particular term as follows: 

“Existing line” means any line of an electric supplier which on the effective 
date of this Act is (a) in existence or (b) is under construction, as 
determined in accordance with accepted engineering practices. The term 
includes any such line which one electric supplier may acquire from 
another electric supplier after such effective date. 220 ILCS 30/3.6 
(emphasis added) 

 
The legislature did not use the phrase, “…electric supplier which is now (a) in existence 

or… ,” as the provision phrased in that manner would have given a different meaning 

and result. Another example of how the legislature, if it so intends, may reference a 

particular point in time appears in the telecommunications provisions of the PUA. In 

§13-401, 220 ILCS 5/13-401(a), governing the grant of a certificate of service authority, 

the legislature provided in relevant part: 

No telecommunications carrier not possessing a certificate of public 
convenience and necessity or certificate of authority from the Commission 
at the time this Article goes into effect shall transact any business in this 
State until it shall have obtained a certificate of service authority from the 
Commission pursuant to the provisions of this Article. (emphasis added) 
 

It is again noteworthy that the above-quoted provision does not state, “No 

telecommunications carrier not now possessing a certificate … ,” as to do so would 

ascribe a different meaning to the provision. 
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The point is that legislative intent is to be discerned from the plain and ordinary 

meaning of the language used, and not in a different way to be in accord with an 

alternative meaning desired by a party, i.e., Rock Island, to further its private interests. 

Accordingly, phrases such as “on the effective date of this Act” and “at the time this 

Article goes into effect” mean what the words plainly state; they do not mean “now.” It 

follows, then, that the word “now” as it appeared in the pre-1967 version of the 

definition of “public utility” meant at the time the definition was being applied, and not 

“on the effective date of this Act” or “at the time this [section] goes into effect.” Rock 

Island’s contention to the contrary lacks credibility, is illogical, and should be rejected. 

VI. PRIOR CERTIFICATE GRANTS AND THE ARKANSAS DECISION 
 

Rock Island next contends that this Commission has, in fact, granted certificates 

to entities that were not public utilities at the time they were granted certificates.  As 

noted above, it is the ability to serve the public that makes an entity a public utility, a 

factor that existed in all the relevant cited Dockets. 

A. Rock Island Misconstrues ILA’s Position 

 
It should be noted that Rock Island has misconstrued ILA’s position in stating that 

no entity may even apply for a certificate if they do not own facilities making them a 

public utility.  This attempt to mischaracterize the ILA’s position as overly extreme, and 

therefore absurd, is inappropriate and should be disregarded by the Commission.  The 

ILA does not hold this position, but rather, believes that in order to be granted a 

certificate (not to apply for one), the company must be a public utility – and therefore, 

would have to own, control, etc., those facilities.  This mischaracterization does not 
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change the fact that in the transmission dockets referred to by the ILA, the companies 

applied for certificates, as allowed, and possessing the attributes and therefore being 

public utilities at the moment the certificates were issued, the Commission did not 

overstep its bounds.  

B. Readiness to Serve the Public Required 

 
The transmission dockets cited by the ILA involved companies that would be able 

to immediately serve the public upon the issuance of a certificate.  Thusly, they 

instantaneously became public utilities – having the ability to serve the public – at the 

time that the Commission allowed the sale of the transmission assets.  Thus, as public 

utilities at the instant a certificate was to be granted, the Commission’s actions were 

proper, and not outside the authority granted to the Commission by the General 

Assembly.   

In the way of example of its untenable position, Rock Island attempts to convince 

this Commission that because the petitioner stated it “will own” facilities in Docket 02-

0742, Rock Island should be allowed to state it “will own” property sometime in the 

future and thereby be granted public utility status.  Curiously, Rock Island does so while 

advocating for a broader reading of the PUA, which, of course, would include the ability 

of a company who instantaneously becomes a public utility to be granted a certificate.6  

Rock Island Response, p. 6 (citations omitted).  However, Rock Island, unsurprisingly, 

fails to note the instantaneous character of the petitioner’s property and facilities 

                                            
6 However, a broader reading should not render the General Assembly’s specific definition of a 
public utility to be overtaken by a ‘broader reading’ that is in total contravention of the same. 
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ownership, the crucial factor of public utility status being the present ability to serve the 

public, something Rock Island does not possess.7 

C. Other Illinois Certificate Dockets 

 
One particular docket that is cited by Rock Island is Docket 06-0179, Ameren 

Transco.  However, even a cursory reading of the Commission’s Order makes it clear 

that the Docket is a horse of a different color.  First of all, one of the petitioners in that 

docket was an ongoing public utility, while the other was an affiliated company and part 

of the same corporate structure.  Secondly, there was no challenge to the public utility 

status of Ameren Transco before the Commission – in fact, most of the concern was 

based around the affiliation of the two companies.  Rock Island is attempting to read 

more into the docket than is actually there, as if the public utility status was actually 

challenged.  Accordingly, the Ameren Transco simply does not stand for the propositions 

that Rock Island asserts that it does. 

Rock Island cites the Explorer Pipeline case in support of its position. The 

petitioner in that case filed its petition on October 14, 1970, and the Commission issued 

its order on December 23, 1970, less than 10 weeks later. See Rock Island Response, 

Attach. 2. That case should not be accorded significant precedential value because it 

does not appear from the Order that there was any opposition to the petition or that 

                                            
7 Rock Island also attempts to rely upon various telecommunications dockets in its 
Response.  pp. 24 – 26.  In those dockets, however, each Petition showed that the 
applicant for a certificate would instantaneously be able to serve the public.  In fact, the 
definition of telecommunications carrier, cited by Rock Island, incorporates the 
definition of telecommunications service, which suggests that no “transmission 
medium” may be needed, which is the reality of telecommunications industry – unlike 
the electric transmission industry.  220 ILCS 5/13-202. 
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the issues raised in the Motions to Dismiss in the instant proceeding were raised or 

considered at all in that case.  We also do not know from the record whether the 

petitioner owned any other assets in the State. 

Rock Island next asserts that because the present version of the common carrier 

by pipeline provisions of the PUA, 220 ILCS 5/15-100 et seq., reference §§ 8-503 and 8-

509, that ILA’s argument distinguishing this proceeding from a common carrier by 

pipeline proceeding must fail. Rock Island does not attempt, however, to contravene the 

main thrust of ILA’s argument, i.e., that the parallel section to §8-406 for common 

carrier pipelines - §15-401 – begins, “No person shall …,” and not, “No common carrier 

by pipeline shall… .” Whether the Commission in a common carrier by pipeline 

certificate case may validly add to its order a §8-503 authorization or directive regarding 

physical property or a §8-509 authorization for eminent domain is at most only 

tangential to the main issue faced here; such a tangential issue should not influence the 

main question of the required status of the applicant (public utility or common carrier 

by pipeline) under the respective certificate provisions. 

Rock Island cites what it represents are parallel provisions of the 

telecommunications provisions in the PUA. Rock Island Response, pp. 24 – 26, as ILA 

also points out in footnote 7 above. The cases cited, however, in support of Rock 

Island’s position suffer from the same shortcoming as other cases, i.e., the issue of 

whether a company had to be a “telecommunications carrier” at the time it received a 

certificate was not raised and not deliberated by the Commission. The precedential 

value of those cases, therefore, is weak at best. In addition, differences between 



21 
 

telecommunications services and electric utility services, with many 

telecommunications services rendered by telecommunications carrier being competitive 

and not regulated, further make comparisons more tenuous. 

D. The Arkansas PUC Decision 

 
In attempting to distinguish the analogous Arkansas docket from the docket at 

hand, Rock Island attempts, primarily, to distract the Commission with the arguments of 

the Attorney General of Arkansas, rather than consider the position taken in the 

Arkansas Public Service Commission’s Order (“Ark. Order”). 

 When this Commission actually reviews the Ark. Order, it is evident that it was 

based on a definition of public utility that mirrors that of Illinois.  It is also evident that 

whether or not there was a split proceeding is irrelevant, as the only consideration we 

have before us with the Motions is whether Rock Island fits the General Assembly’s 

specifically provided and detailed definition of a public utility, just as was discussed in 

the Ark. Order.  The Ark. Order stated that the Rock Island sister company was not a 

public utility as it did not own or operate equipment or facilities in the state for the 

transmission of electricity.  Ark. Order, p. 10 – 11.  Further, the Ark. Order took into 

consideration that there were no contracts for public utility service and there could be 

no transmission of power at the time.  Ark. Order, p. 11.  We have a similar situation 

here.     

The Ark. Order did suggest that with more information or concrete plans, there 

might be a chance that the sister company could be considered a public utility.  

However, those plans would apparently have to include at least some contracts for 
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public utility service, as noted above.  This Commission has no more concrete plans or 

information as to the very questions with which its Arkansas counterpart was concerned 

when it denied public utility status to the applicant. 

For these reasons, the Ark. Order is not distinguishable in any material or 

relevant respect, contrary to what Rock Island suggests.  This Commission has as little 

idea as to what Rock Island is actually going to do, the same dilemma its Arkansas 

equivalent faced.  For this added reason, the Motion to Dismiss should be granted. 

VII. NOTHING ELSE CITED OR ARGUED BY ROCK ISLAND ALTERS THE OUTCOME 
COMPELLED BY THE STATUTORY LANGUAGE 

 
Rock Island in its final argument, attempts to distinguish nearly every case cited 

by the ILA. Beyond that, in the final act of its Response Rock Island is simply grasping at 

straws.  Rock Island suggests that the cases are not directly on point factually, so the 

cases suddenly cease standing for the principals of statutory construction for which they 

do in fact stand. Additionally, the cases cited also stand for the proposition that in order 

to be a public utility, an entity must be ready to serve the public, as discussed above.  It 

should go uncontroverted, however, that this is a case of first impression in this State, 

and accordingly, no case will be dispositive.     

These attempts by Rock Island at distinguishing case law do not change the fact 

that the courts in those cases set forth how to interpret statutes and what is a public 

utility.  However, just as Rock Island has done throughout its Response, it chooses to 

ignore the obvious rather than accept the plain statutory scheme the General Assembly 

specifically put in place in §§3-105 and 8-406. 

VIII. CONCLUSION 



23 
 

 

In the course of replying to Rock Island’s arguments in its Response, ILA believes 

it also has sufficiently responded to the arguments contained in the other Responses 

filed by ComEd, Wind on the Wires, and the IBEW. 

This Commission has before it two Motions to Dismiss, based on essentially the 

same grounds. Neither Rock Island nor any other party has provided any valid reason 

allowing this Commission to deny the Motions to Dismiss. As demonstrated in the 

Motions and this Reply, the Commission has been presented with compelling reasons 

and justification for granting of the Motions. 

 WHEREFORE, the Illinois Landowners Alliance, NFP respectfully requests that the 

Commission enter an Order dismissing Rock Island’s Petition. 

Respectfully submitted, 

      Illinois Landowners Alliance, NFP 

___________________________ 
William M. Shay, One of its              
Attorneys 
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