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I. INTRODUCTION 

On January 25, 2013, the Administrative Law Judge issued a Proposed Order granting 

Commonwealth Edison Company’s (ComEd) request that it be relieved of liability to customers 

for electricity outages that affected Illinois residents following five of the six 2011 summer 

storms (June 8, June 21, June 30, July 22, and July 27) under Section 16-125(e) of the Public 

Utilities Act (PUA or the Act). The Proposed Order denied ComEd’s request for a waiver of 

liability for the outages following the July 11, 2011 storm, determining that 34,559 customers 

experienced a simultaneous four-hour interruption of service during that storm system. 

Accordingly, pursuant to Section 16-125(e), the municipalities in which those affected customers 

reside are entitled to request compensation.  The Proposed Order also denied the Attorney 

General’s (AG) request to open an investigation into ComEd’s “infrastructure and storm 

hardening investments.” The People and ComEd filed Exceptions on February 13, 2013. The 

People respond to the Exceptions and Brief on Exceptions of ComEd as follows. 

II. COMED HAS FAILED TO JUSTIFY ITS READING OF SECTION 16-125(E) 

LIMITING LIABILITY TO SINGLE INTERRUPTIONS THAT PUT MORE 

THAN 30,000 CUSTOMERS OUT OF SERVICE FOR AT LEAST FOUR HOURS. 

ComEd continues to argue that the Commission should read Section 16-125(e) to apply 

only if at least 30,000 customers are without service due to the failure of a single piece of 

equipment, such as a major substation.  ComEd relies on the use of the singular when the statute 

holds the utility responsible to compensate customers when 30,000 customers of “an electric 

utility are subject to a continuous power interruption of 4 hours or more.”  220 ILCS 5/16-

125(e)(emphasis added).  E.g., ComEd BOE at 10. ComEd continues to focus on the term “a 

continuous power interruption” without reference to the sentence in which it appears.  However, 

the Proposed Order correctly found the statute “plain and unambiguous” and that it “applies 

when 30,000 or more of ComEd’s customers have their service interrupted during the same four-



3 

 

hour period, excluding those customers whose interruptions were the result of unpreventable 

damage.”  Proposed Order at 20.   

ComEd argues, citing ComEd Exhibit 6.0 Revised (O’Connor), that the events preceding 

the adoption of Section 16-125(e) “demonstrate that very large scale interruptions, including the 

failure of entire substations serving 30,000 customers and more, can and do occur.”  ComEd 

BOE at 14.  However, a review of that exhibit shows that while the witness identified several 

major outages in the late 1990s, none of the outages involved outages affecting more than 30,000 

customers.  The only incident Mr. O’Connor referenced that approached 30,000 customers was 

“the cable fault and fire at ComEd’s Bartlett Transmission Distribution Center on July 18, 1996. 

The resulting service interruption involv[ed] (not coincidentally) between 29,000 and 30,000 far 

west suburban customers.”  ComEd Ex. 6.0. at 8:165-167 (parenthetical in original).  The other 

outages discussed by Mr. O’Connor affected “many thousands of customers” or “nearly 22,000.”   

ComEd Ex. 6.0 Rev. at 7:149, 7:158.  The Proposed Order correctly concluded that the record 

simply does not support ComEd’s argument that the General Assembly intended to limit utility 

liability for damages to outages from a single source that affects more than 30,000 customers – 

more customers than even ComEd’s witness testified were affected by the major, but single, 

equipment failures of the 1990s. 

ComEd states that the equipment failures in the 1990’s gave rise to Section 16-125(e), a 

section “born out of great frustration over a series of dramatic interruptions” caused by “single-

failure vulnerabilities” in the electrical grid. ComEd BOE at 2.  ComEd argues that the 

“extraordinary strict liability” that Section 16-125 would create is misapplied because the 

Section’s original intent was to encourage utilities to update their distribution systems to 
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eliminate these vulnerabilities, not to place “blame” on utilities for weather damage “in the 

aftermath of dramatic events.” ComEd BOE at 2.  

ComEd’s argument does not stand up to the plain language of Section 16-125, which 

established a metric for assessing liability for interruptions. Rather than using equipment failure 

as the measure for when liability will be imposed, the General Assembly used a threshold 

number of customers that must be without service for four hours for the utility to be subject to a 

claim for compensation for actual damages.  This is a reasonable approach to measure the effect 

of major service interruptions on Illinois residents and businesses and to provide an incentive to 

the utility to properly maintain its system to avoid widespread power interruptions.  Once that 

threshold number of customers is defined, English grammar requires that each customer be 

subject to “a continuous power interruption.”  Otherwise, if the plural were used (“subjected to 

continuous power interruptions”), the statute would read more like the bill that ComEd cites as 

rejected by the General Assembly that would have imposed liability if the customer experienced 

“power interruptions of 4 hours or more, cumulatively…”  ComEd BOE at 18 (emphasis in 

original).  ComEd’s reading of the statute is simply inconsistent with the language of the statute 

and with English grammar.  ComEd’s position was properly rejected in the Proposed Order.  

III.  COMED’S ARGUMENT THAT THE PROPOSED ORDER AND SECTION 16-

125(E) IMPOSE STRICT LIABILITY IGNORES THE VERY TERMS THAT 

AUTHORIZE THE WAIVER IT SEEKS. 

ComEd claims Section 16-125(e) creates “extraordinary strict liability” that will bind 

utilities for extreme weather events and tampering outside their control. ComEd BOE at 2-3.  

Strict liability is defined as fault or liability without fault.  See Olle v. C House Corp., 2012 

Ill.Ap.1
st
, 110427, 967 N.E.2d 886 (March 23, 2012) (the Dramshop Act imposes strict liability 

because it is not based on fault).   Although the statute does not use the term negligence or other 

terms associated with “fault,” liability can be waived if the Company shows that the damage was 



5 

 

“unpreventable” or not within the utility’s control.  220 ILCS 5/16-125(e)(1)(liability can be 

waived for unpreventable weather damage).
1
  This effectively incorporates a consideration of the 

Company’s “prudence or fault” for conditions that give rise to widespread interruptions.  See 

ComEd BOE at 19.  Because ComEd, as owner and operator of the distribution system is the 

only party that can design and maintain its system to prevent or minimize widespread outages, 

requiring the utility to show that widespread service outages were “unpreventable” implies an 

element of fault (failure to act to prevent loss) for liability to attach.  This is not strict liability.    

See American Family Mut. Ins. Co. v. Albers, 407 Ill.App.3d 569, 573, 943 N.E.2d 791 (3d Dist. 

2011) (the law provides relief from harsh consequences of strict liability by providing a defense 

where an owner acted with reasonable care in restraining an animal involved in an accident and 

did not know of the animal's escape). 

In fact, in situations involving weather related outages, the General Assembly “carefully 

matched” liability with whether the outage for which damages are sought was “preventable.”  

220 ILCS 5/16-125(e).  The utility is relieved of liability “in instances in which the utility can 

show that the power interruption was a result of … Unpreventable damage due to weather events 

or conditions.”  220 ILCS 5/16-125(e).
 2

  See also id. at 16-125(f).  Notwithstanding ComEd’s 

arguments to the contrary, the General Assembly did not write Section 16-125(e) to either limit 

liability to single incidents [affecting at least 30,000 customers] or to impose strict liability. 

 

                                                 
1
 Section 16.125(e) authorizes a waiver in other circumstances where damage is caused by non-utility circumstances, 

including:    (2) Customer tampering.   (3) Unpreventable damage due to civil or international unrest or animals.  (4) 

Damage to utility equipment or other actions by a party other than the utility, its employees, agents, or contractors.  

 
2
  The language provides:  “A waiver of the requirements of this subsection may be granted by the 

Commission in instances in which the utility can show that the power interruption was a result of any one 

or more of the following causes: Unpreventable damage due to weather events or conditions.”  220 ILCS 

5/16-125(e).  See also id. at 16-125(f). 
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IV. COMED’S ARGUMENT THAT IT HAS “NOT ONCE” BEEN SUBJECT TO 

LIABILITY UNDER SECTION 16-125(E) IS IRRELEVANT AND IGNORES 

THE CIRCUMSTANCES SURROUNDING THE DISMISSAL OR STAY OF ITS 

PRIOR WAIVER REQUESTS. 

ComEd argues at page 15 of its BOE that it has “not once” been subject to Section 16-

125’s liability provisions “since its enactment.”  However, there is a history associated with that 

assertion.  ComEd sought a waiver, using the same argument presented in this case (i.e. that 

liability is not triggered unless a single piece of equipment puts more than 30,000 customers out 

of service) in at least four prior waiver petitions, including ICC Dockets 07-0491, 08-0044,  08-

0416, and 08-0434. 

In Docket 07-0491 ComEd filed a Motion to Stay the proceeding before a Proposed 

Order was issued, arguing: “To date…no customers has filed with the Commission a claim under 

Section 16-125 relating to the August 23, 2007 storm system.  Given this fact, under P.A. 95-

1027, a proceeding such as this no longer need be filed or adjudicated in advance of such a 

claim, it would be beneficial to stay this proceeding in order to determine if any claims will be 

filed.”  ICC Docket 07-0491, ComEd Motion to Stay, para. 6 (filed June 29, 2009).   Dockets 08-

0416/0434 (consolidated) and 08-0044 were dismissed without prejudice
3
 in light of the 

amendment to Section 16-125(h) that provides in relevant part:   “A utility's request for a waiver 

of this Section shall be timely if filed no later than 30 days after the date on which a claim is 

filed with the Commission seeking damages or expense reimbursement under this Section. No 

utility shall be liable under this Section while a request for waiver is pending. Damage awards 

may not be paid out of utility rate funds.”  220 ILC 5/16-125(h), amended effective June 1, 2009 

(PA 95-1027).  If ComEd has not paid damages under Section 16-125(e), it is because consumers 

                                                 
3
 See ICC Docket 08-0416/0434, Notice of Commission Action (July 30, 2009);  ICC Docket 08-0044, Order 

(March 24, 2010).   
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have not asserted their claim for damages associated with other storm related outages at the 

Commission.   

V. COMED’S CONSTITUTIONAL ARGUMENTS SHOULD BE REJECTED AS 

WITHOUT BASIS. 

While recognizing that an unambiguous statute must be applied as written, ComEd 

suggests that applying Section 16-125(e) as written may pose constitutional concerns.  ComEd 

BOE at 16, 18-20.  First, ComEd argues that the statute imposes costs “without regard to 

ComEd’s prudence or fault.”  Id. at 19.  In fact, Section 16-125(e) specifically protects the utility 

from damages associated with weather if the utility can show that the damages were 

“unpreventable,” incorporating a prudence or fault consideration.  Further, ComEd’s attempt to 

read into the statute a requirement that more than 30,000 customers must be affected by a single 

outage from a single piece of equipment does nothing to address the question of fault.  If ComEd 

were correct (which it is not) that the statute imposed liability without regard to prudence or 

fault, ComEd’s reading of the statute would not address that problem. 

ComEd also cites the basic premise that an electric utility is entitled to charge cost-based 

rates, and extrapolates from that premise that exposing it to liability for damages for widespread 

outages somehow “carve[s] out a huge set of costs” the utility cannot recover, which may create 

constitutional risk.  Id. at 20.  ComEd’s argument should be rejected because (1) it ignores that 

its liability is limited to preventable storm damage, incorporating a consideration of prudence,  

control and fault;  (2) there is no evidence of the amount that consumers have sought to collect in 

compensation making ComEd’s assertion about “staggering and unrecoverable damages 

whenever severe weather damaged their system,” pure speculation; and (3) constitutional issues 

associated with confiscation only arise  when a regulatory commission sets the base rate at such a 

low level that the utility is unable to pay its operating expenses. Monarch Gas v. Illinois 
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Commerce Commission, 261 Ill.App.3d 94, 98-99, 633 N.E. 2d 1260 (1994)(quoting Sprague, 

390 Ill. at 562-63, 62 N.E.2d at 432); see People’s Reply Brief at 11-12.  Rates are not being set 

in this docket, and the effect of applying Section 16-125(e) to the 2011 summer storm outages on 

ComEd’s total revenues and costs is unknown.  ComEd’s purported constitutional concerns have 

no bearing on the application of Section 16-125(e) or on ComEd’s waiver request. 

VI. COMED INCORRECTLY ARGUES THAT ALL TREE DAMAGE TO ITS 

SYSTEM WAS TREATED AS PREVENTABLE. 

ComEd’s Brief on Exceptions at 20-21 asserts that the Proposed Order “erroneously 

concludes that every interruption experienced during the July 11th storm caused by any tree 

contacting ComEd facilities was preventable.”  This is an overstatement.  While the People 

maintain that the Commission should not use ComEd’s cause codes to exclude any outage as 

unpreventable but rather should allow consumers to present their claims subject to the 

Company’s showing that the outage was unpreventable,
4
 the Proposed Order excluded literally 

hundreds of thousands of tree related customer outages without inspecting or considering the 

condition of the plant or of the vegetation at the outage site.  Specifically, of the 483,816 

customers who were without service for four or more hours, the Proposed Order accepted the 

Staff proposal to exclude 432,049 customers (or 89.3%) due to uprooted trees, broken tree limbs, 

lightning, and winds exceeding 60 mph.  Proposed Order at 27.  Clearly lightning and winds 

exceeding 60 mph as well as uprooted trees and broken tree limbs can result in trees contacting 

the distribution system.  ComEd’s argument does not accurately relate the Proposed Order’s 

conclusions. 

The Proposed Order did, however, accept the Staff recommendation to reject ComEd’s 

request to exclude outages coded as “tree contact.”  There were 747 interruptions coded as tree 

                                                 
4
  See People’s BOE at 28, 32. 
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contact associated with the July 11 outages that were not treated as unpreventable.  By contrast, 

4,496 entries for “limb broken” and 388 entries for “uprooted tree” were treated as preventable, 

and another 1,569 outages were excluded as wind related out of a total of 9709 identified 

outages.
5
  ComEd Exhibit 10.02.  The largest group of excluded outages related to trees and 

wind (which blew trees and debris into the wires) notwithstanding the testimony of AG witness 

George Owens and the finding in the ICC’s own Assessments of Commonwealth Edison Co. 

Reliability Report and Reliability Performance that ComEd’s vegetation management was 

uneven at best.  See AG Initial Brief at 19-21
6
; AG BOE at 15-17.    

ComEd’s argument that the Order would subject it to liability for all tree contact is also 

erroneous based on an analysis of the outage IDs that Staff submitted in response to the ALJ’s 

post-record data request.  For example, in Highland Park, where city officials and Mr. Owens 

identified significant vegetation overgrowth, three outages (1510906, 1513053 and 1510392) 

coded as “tree contact” and lasting between 1806 and 5020 minutes are in the waiver group as 

indicated by the Staff Response.  Yet, all of these outages lasted substantially more than four 

hours and were coded as “tree contact.” It is not clear whether this is an error in the list produced 

by Staff or if there were other screens used by the Staff to exclude these customers.  In light of 

these discrepancies, the Commission should be clear that a consumer who was without power for 

                                                 
5
 The other major “interruption cause” categories excluded by the Proposed Order were:  lightning – 1,294 and  

emergency - 261. 

 
6
  See the ICC Assessments Assessment of Commonwealth Edison Co. Reliability Report and Reliability 

Performance for Calendar Year 2009, dated December 31, 2010 at page 15 (an outage at Wrigley Field and ICC’s 

recommendations that ComEd address “problem trees” earlier, since they could become hazards later).  See also 
ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability Performance for Calendar Year 

2008, dated April 15, 2010 April 15, 2010 Staff Assessment at 11 (ICC Docket 10-0397) at page 12 (the problem 

areas observed by Staff demonstrate that ComEd is still not in full compliance with the requirements of NESC Rule 

218 throughout its service territory area). 
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more than four hours and whose interruption cause code is “tree contact” should have the 

opportunity to present a claim. 

The Commission should disregard ComEd’s repeated blanket argument that its vegetation 

management program at the time of the July 11 storm system was “generally consistent with 

national standards, state law, and best utility practices” and “ICC standards.” ComEd BOE at 23, 

25 (emphasis added). This assertion of “general compliance” with federal, state, and 

Commission-vetted trimming program does not address the specific evidence of vegetation 

management deficiencies apparent on its system.  Further, the Proposed Order “decline[d] to 

adopt, based on this record, the AG’s argument that the design, construction and maintenance of 

the ComEd distribution systems is systemically inadequate.”  Proposed Order at 30.  While the 

People disagree with the Proposed Order’s conclusion on this issue, and urge the Commission to 

change it, ComEd’s focus on its overall compliance with its federal- and state-mandated tree-

trimming responsibilities misses the Proposed Order’s conclusion that the system was adequately 

maintained.  The Proposed Order concluded that outages affecting 449,257 (of a total of 

483,816) were “unpreventable” – a finding based on ComEd’s general assertions that it complies 

with all appropriate standards. 

ComEd argues that it presented “overwhelming evidence” that a variety of factors affect 

the way trees respond to weather.  ComEd BOE at 21.  While ComEd did present multiple 

witnesses, including expensive consultants from Navigant, the essential fact remains that 

vegetation management is intended to address the way trees affect the distribution systems in 

response to the local climate.  It is not meaningful to argue that weather caused the tree contact 

so ComEd is not responsible.  Weather is the very reason vegetation management is so 

important. 
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 Interruptions coded as “tree contact” do not indicate that there was a permanent damage 

causing an interruption.  While a repairman might see a broken limb or uprooted tree in contact 

with the distribution plant, tree contact can be as transient as a touch that temporarily breaks the 

flow of electricity, but the tree then returns to its original position.  That contact with uninsulated 

conductors, however, can result in either “permanent or temporary outages” to electrical service. Tr. 

at 351-352.    

While ComEd itself admits that it is “impossible” to avoid all tree contact,  ComEd BOE 

at 24, the record is clear that ComEd protects only 20% of its conductors with automatic 

reclosers so that temporary or momentary interruptions can self-heal.  Similarly, if the system is 

not properly protected by fusing, temporary interruptions of the flow of electricity will become 

permanent or cascade along the circuit.   If there is proper sectionalization, momentary tree 

contact will not result in thousands of customers being out of service for thousands of hours.  

Yet, ComEd Exhibit 10.2 shows that the majority of tree contact interruptions lasted for more 

than 24 hours following the July 11 storm: 

 Up to 4 hours (240 

minutes) 

4 hours to 24 hours 

(240-1440 

minutes) 

More than 24 

hours (more than 

1440 minutes 

Total 

Interruptions 91 202 454 747 

Customers 

Affected 

13,534 13,819 22,192  

 

ComEd Ex. 10.2.   ComEd’s limited use of well-established recloser technology on only about 

20% of its circuits and the absence of regular fusing (despite a policy and standard requiring that 
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all tap wires be fused) resulted in insufficient sectionalization,
7
  allowing transient tree contact to 

result in lengthy and wide-spread outages.   See AG BOE at 18-20.
8
 

   Mr. Owens inspected areas around 12 municipalities in the North area of ComEd’s 

service territory.
9
  While ComEd argues that it “was in compliance with its Commission-vetted 

vegetation management program,” Mr. Owens and three public officials offered testimony as 

well as photographs showing areas where vegetation management was inadequate.  See AG BOE 

at 15-17.  Further, the ICC’s own Assessments found “pockets” of non-compliance with 

Commission-vetted standards.  See footnote 6 above.   A review of the “tree contact” coded 

interruptions shows that the majority occurred in the Northern area that Mr. Owens’ inspected: 

North:  298 tree contact interruptions  

Northwest:  205 tree contact interruptions  

South:  89 tree contact interruptions  

Chicago: 55 tree contact interruptions. 

The large number of tree contact interruptions in the North area is consistent with observations in 

that area of inadequate vegetation management. 

ComEd complains that it cannot control Mother Nature, and that therefore it should not 

be “punished” for outage damage from tree contact.  ComEd BOE at 22.   ComEd ignores the 

                                                 
7
 As explained in the testimony of AG witness George Owens, sectionalization means the use of automatic and 

manual reclosers and fusing to limit the number of customers on a circuit that are without power as the result of a 

momentary interruption of electricity such as due to temporary tree contact.  See AG Initial Brief at 18-20. 

 
8
 As the People pointed out in their BOE, automatic reclosers were developed about fifty years ago to isolate faults 

on electricity distribution systems.  AG Ex. 1.0 at 28.  ComEd has nearly 5,200 distribution circuits.  Yet, in his 

three day inspection covering more than twelve municipalities north and northwest of Chicago, Mr. Owens found 

only one pole-mounted automatic recloser protecting 4kV and 12kV overhead distribution lines.  AG Ex. 1.0 at 29.  

ComEd reports that it has only 1,087 main line circuits with reclosers, meaning only about 20% of its circuits are 

protected this way.  See AG Ex. 6.0 at 6-7 & ComEd Ex. 13 at 29 (Table 5). 

 
9
 Mr. Owens visited Elmhurst, Evanston, Highland Park, Lake Forest, Park Ridge, Rockford, Rolling Meadows and 

Villages of Arlington Heights, Glenview, Morton Grove, Niles, and Schaumburg. AG Ex. 1.0 at 4. 
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words of Section 16-125(e) that allow the Commission to waive liability if the outage damage 

was “unpreventable.”  ComEd is not being punished when the General Assembly holds it liable 

for damages when losses are preventable.  However, by presenting an “all or nothing” case 

asking the Commission to waive all liability for all storm related damage because ComEd is 

allegedly in compliance with all standards and maintenance programs, ComEd has made the 

assessment of specific conditions impossible.
10

  Rather than trying to base a decision on such 

blanket assertions, the Commission may choose to reject the use of ComEd’s own interruption 

cause codes to assess specific outages, and adopt the People’s recommendation that the 

Commission reject ComEd’s waiver request in its entirety without prejudice to asserting a waiver 

in response to individual customer claims, based on specific plant and circumstances. 

ComEd further argues that it is entitled to exclude all tree contact because it cannot “gold 

plate” its system.  ComEd BOE at 23. This argument begs the question.  Did ComEd sufficiently 

invest in and maintain its system so that (1) preventable outages did not occur and (2) “tree 

contact” did not result in outages that could have been prevented or substantially shortened.  In 

light of the evidence that ComEd has not installed technology available for 50 years that has the 

capacity to prevent momentary interruptions from becoming permanent outages requiring 

manual intervention, “gold plating” is not the issue.  Given ComEd’s high-level argument – that 

its system is wholly compliant despite evidence to the contrary, the Commission should allow 

consumers to seek damages, where it can consider each outage on a case-by-case basis to 

determine if the relevant interruption would have been prevented had sufficient and necessary 

                                                 
10

 As part of its “all or nothing” strategy in this case, ComEd presents a parade of horribles that would result if the 

Commission holds it responsible for any tree contact damage, including clear cutting and eliminating vegetation 80 

feet around power lines.  ComEd BOE at 26-27.  These so-called consequences should be rejected for the hyperbole 

they are. 
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tree trimming, fusing, automatic recloser technology, and more modern switching technology 

been installed.  

 

VII. CONCLUSION 

 For the foregoing reasons, the People of the State of Illinois request that the Commission 

revise the Proposed Order and enter a Final Order consistent with the People’s Exceptions and 

the People’s Initial and Reply Briefs on Exceptions. 

Respectfully submitted,  

 

LISA MADIGAN, Attorney General 
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