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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
PRAIRIE FARMS DAIRY,   )  
      ) 

Complainant,    ) 
      ) 
 vs.     )  Docket No. 11-0717 
      ) 
AMEREN ILLINOIS COMPANY   ) 
d/b/a Ameren Illinois,    ) 
      ) 
  Respondent.   ) 
      ) 
Complaint as to gas meter failed  ) 
to function correctly for over   ) 
12 months in Carbondale, Illinois.   )  
       

RESPONDENT’S REPLY TO COMPLAINANT’S  
BRIEF ON EXCEPTIONS (IN THE ALTERNATIVE) 

 
 NOW COMES Respondent, AMEREN ILLINOIS COMPANY d/b/a Ameren Illinois 

(“Ameren Illinois”), by and through its attorneys, Brown, Hay & Stephens, LLP, and as and for 

its Reply to Complainant’s Brief on Exceptions pursuant to 83 ILL. ADMIN. CODE 200.830 (in the 

alternative), hereby states as follows: 

I. In Alternative to Ameren Illinois’ Motion to Strike Complainant’s Brief on 
Exceptions 
 
1. This Reply is in alternative to Ameren Illinois’ contemporaneously filed Motion 

to Strike Complainant’s Brief on Exceptions (“Motion to Strike”), and this Reply would be 

deemed moot if Respondent’s Motion to Strike is granted. 

II. Legal Standards on Appeal 

2. Although Complainant’s Brief on Exceptions (“Complainant’s Brief”) is not an 

appeal of a final order of the Illinois Commerce Commission (“Commission”), its lengthy and 

unorganized arguments challenge essentially all of the legal findings of the Proposed Order.  The 

Administrative Law Judge (“ALJ”), as the appointed hearing officer in this case, made 
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procedural rulings, weighed the evidence, analyzed the law, and issued a proposed order on 

behalf of the Commission and for the Commission’s consideration and potential adoption.  As 

such, while considering the adoption of the Proposed Order, the Commission should consider 

whether to disregard the ALJ’s careful analysis and conclusions because such analysis and 

conclusions would not stand up to appeal.   

3. With respect to appellate review, the Illinois Public Utilities Act provides: 

(iv) The court shall reverse a Commission rule, regulation, order or 
decision, in whole or in part, if it finds that: 
A. The findings of the Commission are not supported by 
substantial evidence based on the entire record of evidence 
presented to or before the Commission for and against such rule, 
regulation, order or decision; or 
B. The rule, regulation, order or decision is without the jurisdiction 
of the Commission; or 
C. The rule, regulation, order or decision is in violation of the State 
or federal constitution or laws; or 
D. The proceedings or manner by which the Commission 
considered and decided its rule, regulation, order or decision were 
in violation of the State or federal constitution or laws, to the 
prejudice of the appellant. 
220 ILCS 5/10-201 

 
4. When the sufficiency of evidence to support an order of the Commission is 

questioned, the order will not be set aside unless it is clearly against the manifest weight of the 

evidence. City of Champaign v. Illinois Commerce Comm'n, 209 Ill. App. 3d 1070, 1076, 568 

N.E.2d 438, 441-42 (1991); City of Hurst, 120 Ill.App.3d at 360, 76 Ill. Dec. at 172, 458 N.E.2d 

at 572. In reviewing an administrative decision, the reviewing court is not authorized to reweigh 

the evidence or to substitute its judgment for that of the agency. Id.; Okino v. Department of 

Corrections, 84 Ill. App. 3d 1084, 40 Ill. Dec. 277, 405 N.E.2d 1369 (1980). 

5. The Commission's interpretation of a question of law is not binding on appeal and 

is subject to de novo review. Cont'l Mobile Tel. Co., Inc. v. Illinois Commerce Comm'n, 269 Ill. 
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App. 3d 161, 166, 645 N.E.2d 516, 520 (1994); People ex rel. Hartigan v. Illinois Commerce 

Comm'n, 148 Ill. 2d 348, 170 Ill. Dec. 386, 592 N.E.2d 1066 (1992). 

6. The Commission should adopt the ALJ’s Proposed Order in its present form. 

III. 83 ILL. ADMIN. CODE 500.240(a)(3) 

7. As detailed in Ameren Illinois’ Post-Hearing Brief, Complainant bears the burden 

of proving the allegations in its Formal Complaint.  220 ILCS 5/9-244(d). 

8. Complainant’s contention is that, pursuant to 83 ILL. ADMIN. CODE 500.240(a)(3), 

it is not required to pay for the unbilled gas service it received from Ameren Illinois.  As a 

consequence, the ALJ’s Proposed Order centers on the application of Section 500.240(a)(3) to 

the facts at hand.  The ALJ has correctly concluded that Complainant has not met its burden. 

9. The Proposed Order correctly recites Ameren Illinois’ basic position related to 

Section 500.240(a)(3) under the subject facts: 

According to Ameren Illinois, the Complainant must establish 
three independent elements in order to prevail under Section 
500.240, but has not established any of the three, in that “no test of 
any kind was conducted on the Complainant’s meter” during the 
period at issue; Ameren Illinois was not “at fault” for allowing the 
broken electronic corrector to remain “in service” under Section 
500.240(a)(3); and Complainant cannot establish that the electronic 
corrector device constitutes a part of the gas “meter” itself rather 
than a separate auxiliary attachment utilized to facilitate billing for 
gas services. 
See Proposed Order, p. 18. 
 

10. The ALJ did not detail in his Proposed Order any opinion related to whether (a) 

the fact that no test of any kind was conducted on the Complainant’s meter, much less a test 

which showed such meter to have an average error of more than four percent, is dispositive of 

the Section 500.240(a)(3) inquiry; or (b) the electronic corrector device constitutes a part of the 

gas meter itself rather than a separate auxiliary attachment utilized to adjust the usage recorded 

by the meter for pressure and facilitate billing for gas services.    
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11. Instead, the ALJ focused his analysis purely on whether Ameren Illinois was “at 

fault” for allowing the broken electronic pressure corrector to remain “in service” pursuant to 

Section 500.240(a)(3). 

12. Complainant’s attempt to characterize the “at fault” element as subject to a 

common law negligence standard is contrary to Illinois law.  Specifically, the Illinois Appellate 

Court has “rejected a negligence definition of ‘at fault,’ and defined ‘fault’ as the failure of the 

utility to perform the tests required by the Commission.”  Peoples Gas, Light and Coke Co. v. 

Illinois Commerce Com’n, 175 Ill. App. 3d 39, 50 (1st Dist. 1988) (citing Illinois Power v. 

Champaign Asphalt Co, 19 Ill.App.3d 74 (4th Dist. 1974)).   

13. Further, not only has Complainant never alleged or proven that Ameren Illinois 

failed to perform any “test required by the Commission” (Id.), it has not established that Ameren 

Illinois failed to perform any specific test required by the Commission. The burden rests solely 

upon Complainant to establish such failure by a preponderance of the evidence.  In the current 

matter, there is no evidence that Ameren Illinois failed to conduct any test required pursuant to 

83 Ill. Adm. Code 500 (Subpart B: Standards of Service) or any other specific Commission 

requirements. Accordingly, Ameren Illinois cannot be deemed “at fault” under Section 

500.240(a)(3). 

14. In the ALJ’s Proposed Order, he states that Complainant’s contention is “that 

Ameren Illinois is ‘at fault’ under Section 500.240(a)(3) because it failed to follow up on a report 

issued by its billing system reflecting reduced usage by Prairie Farms.”  See Proposed Order, p. 

21.  Despite this correct representation, Complainant then, in circular fashion, states in its Brief 

that Ameren had repeated notice of reduced usage at the Complainant’s facility (over a 12 month 

period) because of internal reports, but then states that “repeated notice” is not one of the tests 

required in Section 500.240.  Plainly put, Complainant makes the confusing and inconsistent 



 
Page 5 of 8 

argument that Section 500.240 applies, that Ameren Illinois was “at fault” for allowing a 

defective meter to remain in service when it knew via internal reports that something was wrong 

with the meter, but that repeated internal reports are not a trigger for when a utility may be 

deemed “at fault” for allowing a meter to remain in service under Section 500.240. 

15. In any event, the ALJ correctly analogized the facts in this docket regarding 

repeated internal notice and its effect on “at fault” to the first Peoples case, citing the similar 

facts and conclusion that “the record showed no reason for Peoples to anticipate incorrect 

registration and Peoples did not have the repeated notice of the instrument’s unreliability.”  See 

Proposed Order, p. 21. 

16. Given that an appellate court would not set aside the Commission’s order related 

to whether the internal reports rose to a level to cause Ameren Illinois to anticipate incorrect 

registration unless it was against the law or the manifest weight of the evidence, it is prudent to 

look at the facts weighed in this respect by the ALJ. 

17. With regard to the reduced usage of Complainant during the subject time period, 

Ameren Illinois witness Peter Millburg testified: 

Significant fluctuations in gas or electric usage by large customers 
are not uncommon, and are caused by numerous factors including 
temporary or permanent workforce reductions, adoption of new 
and sometimes proprietary processes, retooling, raw material 
constraints, etc. Because of these external factors, significantly 
reduced usage by non-residential customers does not in and of 
itself automatically indicate a malfunctioning meter or auxiliary 
equipment on the part of the utility. Customers such as Prairie 
Farms can experience significant fluctuations in levels of 
operations, as Prairie Farms itself notes in its response to Ameren 
Illinois Data Request 1.18, attached hereto and incorporated herein 
as Ameren Illinois Exhibit 3.1, which can significantly affect the 
amount of natural gas used as compared to historic usage levels. 
Customers are not required to inform Ameren Illinois of 
anticipated reductions in their energy usage, and most do not 
proactively provide the information for reasons including, but not 
limited to, competitive positioning in their industries.   
See Direct Testimony of Peter Millburg at p. 6. 
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18. Accepting Complainant’s premise and disregarding the above-mentioned 

testimony of Peter Millburg would require a utility provider to assume a meter is incorrectly 

registering gas and that the meter is unreliable each time a customer’s consumption drops, for 

any reason.  Such a conclusion is absurd and not required by Illinois law. 

19. In weighing the above-mentioned testimony, other evidence, and considering the 

applicable administrative code provisions and Peoples, the ALJ correctly concluded that the 

internal reports of Ameren Illinois reflecting fluctuations in consumption do not impose upon 

Ameren Illinois a duty to anticipate incorrect registration or notice of a meter’s unreliability.  

This conclusion is not against the manifest weight of the evidence or Illinois law. 

20. Also, as correctly identified in the Proposed Order, unlike in Peoples, Ameren 

Illinois immediately fixed the meter and pressure corrector after a zero consumption was 

registered, and at the time it made its inspection of the meter and corrector.  Not only did 

Ameren Illinois meet the standard of Peoples, the facts also demonstrate that Ameren Illinois 

performed beyond the required standard by rectifying the issues immediately after notice. 

21. Finally, Complainant’s attempt to characterize Ameren Illinois’ internal reports as 

a de facto meter test for the purposes of Section 500.240 has no basis in fact or law.  

Complainant has the burden in this matter, and it has failed to provide any support for this 

contention.  A variance in gas usage by a customer creates no independent obligation to conduct 

any test of the meter under the Code. 

WHEREFORE, Respondent, AMEREN ILLINOIS COMPANY d/b/a Ameren Illinois, 

in the alternative to its Motion to Strike, hereby prays that the Illinois Commerce Commission 

(a) enter the Proposed Order as written, (b) find that Section 500.240(a)(3) has no application to 

the current docket because Ameren Illinois is not “at fault” under judicial interpretation of 

Section 500.240(a)(3), (c) find that Complainant has not proven by a preponderance of the 
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evidence that Ameren Illinois was “at fault for allowing [an] incorrect meter to remain in 

service” under Section 500.240(a)(3), and (d) order that the Formal Complaint is denied and 

dismissed. 

AMEREN ILLINOIS COMPANY, d/b/a 
Ameren Illinois, Respondent 

 
 
 

By:        
   One of Its Attorneys 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
BROWN, HAY & STEPHENS, LLP 
Charles Y. Davis (6286010) 
Daniel K. Wright (6284291) 
205 South Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705 
(217) 544-8491 
Fax: (217) 544-9609 
cdavis@bhslaw.com 
dwright@bhslaw.com 
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PROOF OF SERVICE 
 

The undersigned certifies that a copy of the foregoing instrument was served upon: 
 

David E. Lattan 
Vice President - Engineering 

Prairie Farms Dairy, Inc. 
1100 Broadway 

Carlinville, IL  62626 
dlattan@prairiefarms.com 

 

Edward C. Fitzhenry 
Ameren Services Company 

1901 Chouteau Ave. 
P.O. Box 66149 (M/C 1310) 
St. Louis, MO  63166-6149 

efitzhenry@ameren.com 
 

Amanda Tesdall 
Ameren Services Company 

1901 Chouteau Ave. 
P.O. Box 66149 

St. Louis, MO  63166-6149 
atesdall@ameren.com 

 

Larry Jones, Administrative Law Judge 
Illinois Commerce Commission 

527 E. Capitol Ave. 
Springfield, IL  62701 
ljones@icc.illinois.gov 

 
 

Matthew R. Tomc 
Ameren Services Company 

1901 Chouteau Ave. 
P.O. Box 66149 (M/C 1310) 
St. Louis, MO  63166-6149 

mtomc@ameren.com 
 

Jackie K. Voiles 
Ameren Illinois Company  

d/b/a Ameren Illinois 
200 W. Washington St. 

Springfield, IL  62701-1117 
jvoiles@ameren.com 

 
via electronic transmission on this 27th day of February, 2013. 
 
 
 
 

_______________________________________ 
 

 

 


