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I. Introduction and Purpose 1 

A. Identification of Witness 2 

Q. Please state your name.   3 

A. Michael S. Brandt.   4 

Q. Are you the same Michael S. Brandt who submitted direct testimony on behalf of 5 

Commonwealth Edison Company (“ComEd”) in this docket? 6 

A. Yes.  My initial testimony is ComEd Exhibit (“Ex.”) 2.0 REV filed on October 14, 2011.   7 

B. Purposes of Testimony 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. The purpose of my rebuttal testimony is to respond to three matters raised by the Staff of 10 

the Illinois Commerce Commission (“Staff”) in direct testimony.  Specifically, I respond 11 

to Staff witness Mr. Tolsdorf’s proposed revenue adjustment to disallow more than $2.5 12 

million in evaluation, measurement and verification (“EM&V”) costs based on his 13 

contention that those costs were not audited in compliance with ComEd’s Rider EDA – 14 

Energy Efficiency and Demand Response Adjustment (“Rider EDA”).  I also respond to 15 

his proposed disallowance of $331,309 in incentive compensation costs paid to ComEd’s 16 

incremental energy efficiency (“EE”) employees.  Finally, I report on the status of 17 

ComEd’s discussions with Staff regarding reimbursements made by ComEd to the 18 

Department of Commerce and Economic Opportunity (“DCEO”) and reconciling such 19 

amounts with the receipts reported by DCEO. 20 
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C. Identification of Exhibits 21 

Q. What exhibits are attached to and incorporated in your rebuttal testimony? 22 

A. I have attached the following exhibits to my rebuttal testimony: 23 

ComEd Ex. 3.1:  The Consulting and Professional Services Agreement between ComEd, 24 

acting by and through its agent, Exelon Business Services Company, LLC and Summit 25 

Blue Consulting, LLC (December 12, 2008) (“Evaluation Services Agreement”), which 26 

was filed January 16, 2009 as a Compliance Filing in ICC Docket No. 07-0540. 27 

ComEd Ex. 3.2:  The 2012 ComEd Energy Efficiency and Demand Response Adjustment 28 

Review, which accompanied ComEd’s Plan Year 4 Annual Report filing on August 31, 29 

2012 in ICC Docket No. 12-0509 as ComEd Ex. 2.5. 30 

II. Response to Mr. Tolsdorf’s Proposed Disallowance Relating to EM&V Costs. 31 

Q. In his direct testimony, Mr. Tolsdorf recommends that over $2.5 million in EM&V 32 

costs be disallowed because they were “not subject to an internal audit as the tariff 33 

requires.”  Tolsdorf Dir., Staff Ex. 1.0, 4:90-93.  As an initial matter, what are 34 

EM&V costs?  35 

A. Section 8-103 of the Public Utilities Act (the “Act”) requires that electric utilities develop 36 

three-year energy efficiency and demand response plans that offer a variety of programs 37 

designed to reduce energy consumption.  220 ILCS 5/8-103.  The statute sets the annual 38 

budget for each year of the plan, and further requires that the energy savings achieved in 39 

a given plan year be verified through an EM&V process conducted by an independent 40 

evaluator.  Id.  Specifically, utilities must “[p]rovide for an annual independent 41 

evaluation of the performance of the cost-effectiveness of the utility’s portfolio of 42 

measures and [DCEO’s] portfolio of measures… .”  220 ILCS 5/8-103(f)(7).  The statute 43 
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also sets the budget for this EM&V process, which cannot exceed 3% of the portfolio 44 

resources in a given year.  Id. 45 

Q. How has the Illinois Commerce Commission (“Commission”) implemented the 46 

requirements of Section 8-103(f)(7)? 47 

A. During the proceeding to approve ComEd’s first energy efficiency and demand response 48 

plan (“Plan”), the Commission adopted specific requirements regarding the selection and 49 

oversight of the independent evaluator to ensure the evaluator’s independence.  ICC 50 

Docket No. 07-0540 (Order February 6, 2008) at 45.  This process was further clarified in 51 

the Commission’s Order on Rehearing in that docket, which directed the following: 52 

ComEd, would develop, with input from its stakeholder advisory 53 
Committee, a Request for Proposals (an “RFP”) to solicit bids for 54 
an independent evaluator;  55 

ComEd would then file the RFPs as a compliance filing in this 56 
docket;  57 

ComEd would select, with stakeholder input, an independent 58 
evaluator;  59 

ComEd would then submit, as a compliance filing in this docket, 60 
its contract with the independent evaluator, which would be 61 
selected from the firms that responded to the RFP; and  62 

This contract must expressly provide that the Commission has the 63 
right to: a) approve or reject the contract; b) direct ComEd to 64 
terminate the evaluator, if the Commission determines that the 65 
evaluator is unable or unwilling to provide an independent 66 
evaluation; and c) approve any action by the utility that would 67 
result in termination of the evaluator during the term of the 68 
contract. 69 

Docket No. 07-0540 (March 26, 2008 Order on Rehearing) (“Order on Rehearing”) at 2.  70 

The Commission further observed that: 71 

ComEd would make compliance filings in this docket regarding its 72 
contractual relationship with the evaluator, as is set forth above. 73 
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Pursuant to this approach, if Commission Staff had any concerns 74 
after review of these compliance filings, it could issue a Report to 75 
the Commission expressing its concerns, and, in the appropriate 76 
situation, this Commission could open a docket for the purpose of 77 
determining whether ComEd violated Section 12-103 of the Public 78 
Utilities Act.   79 

Id. at 3. 80 

Q. Can you summarize the process undertook by ComEd, Staff and stakeholders 81 

regarding selection of the independent evaluator? 82 

A. Yes.  Following the Order on Rehearing, ComEd coordinated with Staff and interested 83 

stakeholders to undertake the steps outlined in the Commission’s Order on Rehearing.  In 84 

brief, on August 29, 2008 ComEd filed the request for proposals developed in 85 

conjunction with Staff and stakeholders.  Following selection of the independent 86 

evaluator – Summit Blue Consulting (now Navigant Consulting), ComEd filed the 87 

contract on e-Docket on January 16, 2009.  Importantly, the contract reflects the 88 

hallmarks of the statutory scheme and directives in the Order on Rehearing.  For 89 

example, the contract sets the budget for each Plan year’s EM&V services as 3% of the 90 

projected overall budget for each Plan year.  Moreover, the contract incorporates the 91 

Commission oversight provisions of the Order on Rehearing:  “the Commission has the 92 

right to approve or reject this Agreement; direct Exelon to terminate the Contractor, if the 93 

Commission determines that the Contractor is unable or unwilling to provide an 94 

independent evaluation; and approve any action by Exelon that would result in 95 

termination of the Contractor during the term of the Agreement.”  ComEd Ex. 3.1 at 45.   96 
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Q. Can you provide a general overview of the EM&V process during the first three 97 

Plan years? 98 

A.  Yes.  In general, the independent evaluator begins the EM&V process for a given Plan 99 

year by developing an evaluation plan for each individual program.  The timing of the 100 

various evaluation tasks vary for each program, but many tasks must occur after the Plan 101 

year has ended.  This is because the independent evaluator must wait until the close of a 102 

Plan year to determine the annual impacts of the programs offered during that year.  The 103 

actual length of this process will depend on the EM&V issues that arise for a given Plan 104 

year and how quickly those issues can be resolved among the independent evaluator, 105 

Staff and ComEd.  For Plan Year 1, which covered the period June 1, 2008 through May 106 

31, 2009, the independent evaluator’s final report was issued on December 23, 2009.  107 

Plan Year 2 spanned the period June 1, 2009 through May 31, 2010, and the independent 108 

evaluator issued the final evaluation report on December 31, 2010.  With respect to Plan 109 

Year 3, which is the subject of the present docket, the year covered June 1, 2010 through 110 

May 31, 2011.  Although the independent evaluator’s Plan Year 3 evaluation report was 111 

issued May 31, 2012, the Plan Year 3 evaluation is still not “closed” because Staff has 112 

requested additional reporting that summarizes the first three Plan years of the portfolio.   113 

Q. How does ComEd recover the EM&V costs? 114 

A. These statutorily-mandated costs are recovered through Rider EDA, which is the 115 

Commission-approved cost recovery mechanism for the recovery of costs incurred by 116 

ComEd in complying with Section 8-103.  As specified by the statute, the “cost-recovery 117 

tariff mechanism [] fund[s] the proposed energy efficiency and demand-response 118 

measures and [] ensure[s] the recovery of the prudently and reasonably incurred costs of 119 

Commission-approved programs.”  220 ILCS 5/8-103(f)(6).  And, as I noted earlier, 120 
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Section 8-103 sets the EM&V budget for each Plan year and provides that each year’s 121 

costs cannot exceed 3% of the year’s total budget.  220 ILCS 5/8-103(f)(7). 122 

 By their very nature, most of the EM&V work for a given Plan year will occur 123 

after the close of the Plan year.  However, because each Plan year’s evaluation budget is 124 

set by the Plan year’s overall budget and the subject of a contractual obligation, ComEd 125 

has historically recovered the budgeted amount of a Plan year’s EM&V costs in that year.  126 

In other words, in both Plan Year 1 and Plan Year 2, ComEd matched the recovery of the 127 

EM&V costs with the particular Plan year to which they related.  This approach also 128 

assures alignment with the spending screens that set the overall budget for each Plan 129 

year.  In practice, after ComEd sets the budgeted amount, Navigant submits actual 130 

monthly invoices of the fees billed, which, in total, cannot exceed the budgeted amount.   131 

 Once the evaluation is officially closed for a specific Plan year and ComEd has 132 

received the final invoice from Navigant Consulting, ComEd trues up the evaluation 133 

costs by reconciling total costs incurred with the 3% budget limit that was included in the 134 

annual report.  The difference is then reported in the next Plan year’s annual report, and 135 

any difference between the budgeted and actual amount is credited back to customers 136 

through Rider EDA.  See, e.g., ICC Docket No. 11-0646 (Annual Report, ComEd Ex. 1.0, 137 

Aug. 31, 2011)1 (“Plan Year 3 Annual Report”); ICC Docket No. 12-0509 (Annual 138 

Report, ComEd Ex. 1.0, Aug. 31, 2012) (“Plan Year 4 Annual Report”).  Indeed, the Plan 139 

Year 3 Annual Report filed in this docket reflects a small credit related to the Plan Year 2 140 

evaluation costs.  In Plan Year 2, evaluation costs were recovered at 3% of the spending 141 

screen (or $2,377,679.29), and actual evaluation costs incurred were $2,369,268.48.  As a 142 

                                                 
1 ComEd filed a revised Plan Year 3 Annual Report on October 14, 2011, which corrected certain amounts. 
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result, a credit of $8,410.81 was reflected in the Plan Year 3 Annual Report.  See Plan 143 

Year 3 Annual Report, ComEd Ex. 1.0 at 3. 144 

 ComEd has followed the same approach regarding the Plan Year 3 EM&V costs 145 

by seeking to recover the amount budgeted for Plan Year 3 EM&V in the Plan Year 3 146 

reconciliation just as it has done in Plan Years 1 and 2.   147 

Q. Has Staff or any other party previously questioned this approach to the recovery of 148 

EM&V costs? 149 

A. No.  As I previously explained, Staff oversees the contract with the independent evaluator 150 

and actively participates in each Plan year’s EM&V activities, yet Staff raised no issues 151 

regarding recovery of the EM&V costs in the Plan Year 1 and Plan Year 2 reconciliation 152 

dockets.  See ICC Docket Nos. 09-0378 & 10-0537. 153 

Q. What do you understand to be Mr. Tolsdorf’s concern regarding the EM&V costs 154 

that he proposes to disallow? 155 

A. Mr. Tolsdorf focuses on just one issue – the extent to which $2.5 million of the $3.6 156 

million in Plan Year 3 EM&V costs were subject to the internal audit filed with ComEd’s 157 

Plan Year 3 Annual Report on August 31, 2011.  According to Mr. Tolsdorf, because a 158 

portion of the final Navigant invoices regarding the Plan Year 3 evaluation were received 159 

following the close of the internal audit, those costs must be disallowed. 160 

Q. Can you explain the internal audit requirement in more detail? 161 

A. Yes.  Rider EDA requires that ComEd file an annual report no later than August 31 of 162 

each year regarding the operation of the rider during the immediately preceding Plan 163 

year.  Rider EDA, ILL. C. C. No. 10, Original Sheet No. 248.1.  For Plan Year 3, this 164 
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meant that ComEd had to file its annual report for the period June 1, 2010 through May 165 

31, 2011 by August 31, 2011.  Rider EDA further provides that the annual report must be 166 

accompanied by the results of an internal audit, which must  167 

(i) examine whether the Incremental Costs recovered through the 168 
EDA are associated with the Measures or applicable on-bill 169 
financing programs, as appropriate, and are not recovered through 170 
other approved tariffs; (ii) test retail customer bills to determine 171 
whether the applicable EDA is being properly applied to such bills; 172 
(iii) test that the revenues stemming from the applicable EDA are 173 
correctly stated; and (iv) test that funds from any source other than 174 
the application of the EDAs are identified and reflected in the 175 
computation of the EDA and ARF.  176 

Id.  Because most of the EM&V work occurs after the close of the Plan year (in Plan 177 

Year 3, over the next 12 months), it is not possible that all of the Plan year’s EM&V final 178 

invoices will be received before the audit is due to be filed with the annual report, which 179 

is just three months after the close of the Plan year.  As a result, the statutorily-set EM&V 180 

budget amount, which is specified in ComEd’s contract with the independent evaluator, is 181 

reviewed in the audit (in Plan Year 3, approximately $3.6 million). 182 

Q. Do you agree with Mr. Tolsdorf’s contention that only those EM&V amounts 183 

included in final invoices prior to the close of the audit are recoverable?   184 

A. I do not.  First, Mr. Tolsdorf ignores that the full budgeted amount for EM&V of $3.6 185 

million that is reflected in the contract between ComEd and Navigant was subject to the 186 

internal audit filed with ComEd’s Plan Year 3 Annual Report on August 31, 2011.  As I 187 

noted above, to the extent the actual invoiced amounts differ from the budgeted amount, 188 

ComEd will credit any difference through Rider EDA just as it has done in prior Plan 189 

years.  It is therefore incorrect to characterize the Plan Year 3 EM&V costs as not having 190 
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been subject to the internal audit – the full amount ComEd is seeking to recover through 191 

Rider EDA for Plan Year 3 was subject to the audit. 192 

 Second, as I explained previously, recovering the Plan Year 3 EM&V costs 193 

during Plan Year 3 is consistent with the statutory scheme.  The overall budget for each 194 

Plan year is set by the statutory spending screen applicable to that year.  Once the overall 195 

budget is set, the statute directs that the EM&V budget must represent no more than 3% 196 

of the overall budget.  Accordingly, ComEd recovers the Plan Year 3 EM&V costs, 197 

which were set based on the Plan Year 3 overall budget, through the Plan Year 3 198 

reconciliation. 199 

 Finally, even if Mr. Tolsdorf disagrees with the timing of the recovery of the 200 

EM&V costs, this does not mean that these costs should simply be disallowed.  There is 201 

no question that these statutorily-mandated costs, which were incurred under a contract 202 

supervised by the Commission and with active Staff participation in EM&V activities, 203 

are prudent and reasonable, and recoverable. 204 

Q. Has Mr. Tolsdorf indicated how these costs might be recoverable? 205 

A. In response to a data request, Mr. Tolsdorf noted that he could not make any further 206 

recommendations “until the Company performs an internal audit of the questioned costs 207 

in accordance with the tariff language in Rider EDA and issues a revised internal audit 208 

report.”  Staff’s Response to ComEd’s Data Request ComEd 1.01. 209 

Q. How do you respond? 210 

A. While the full amount of budgeted EM&V costs was subject to the audit filed with the 211 

Plan Year 3 Annual Report, Mr. Tolsdorf’s concerns regarding the audit of the individual 212 

invoices submitted by Navigant can be addressed by referencing ComEd’s Plan Year 4 213 
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audit report, which accompanied ComEd’s Plan Year 4 Annual Report filing on August 214 

31, 2012.  ICC Docket No. 12-0509, ComEd Ex. 2.5.  This audit covered invoices 215 

received during the period June 1, 2011 through May 31, 2012.  As a result, the invoices 216 

listed on Mr. Tolsdorf’s schedule that were received after the close of Plan Year 3 were 217 

included in the audit for Plan Year 4.  I have attached the Plan Year 4 audit to my 218 

testimony as ComEd Ex. 3.2 to address Mr. Tolsdorf’s concern. 219 

  Importantly, Rider EDA’s reporting and audit structure ensures that there are no 220 

audit gaps and that all costs that flow through Rider EDA in a given Plan year are subject 221 

to an audit. 222 

III. Response to Mr. Tolsdorf’s Proposed Disallowance of Incentive Compensation 223 
Costs. 224 

Q. In his direct testimony, Mr. Tolsdorf claims that “[t]he recovery of incentive 225 

compensation costs paid to EE employees which do not relate to energy efficiency 226 

should be disallowed.”  Tolsdorf Dir., Staff Ex. 1.0, 8:179-80.  Do you agree with Mr. 227 

Tolsdorf’s proposed disallowance? 228 

A. For the reasons set forth in ComEd’s testimony and briefs in ICC Docket No. 10-0537, 229 

ComEd does not agree with Mr. Tolsdorf’s proposed disallowance.  However, in order to 230 

narrow the issues in this docket, ComEd will withdraw from recovery through Rider 231 

EDA the $331,309 that Mr. Tolsdorf proposes to disallow.    232 

IV. Costs Recovered by ComEd for DCEO Reimbursements. 233 

Q. For the PY3 reconciliation period ending May 31, 2011, in what amount did ComEd 234 

reimburse DCEO for its incremental costs? 235 
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A. As I stated in my direct testimony, ComEd reimbursed DCEO $28,659,011 for its 236 

expenditures relating to energy efficiency measures in PY3, which was supported by 237 

invoices submitted by DCEO to ComEd.  Brandt Dir., ComEd Ex. 2.0 REV, 15:336-238 

16:338.  This reimbursement is required by Section 8-103, which provides that “[t]he 239 

apportionment of the dollars to cover the costs to implement the Department's share of 240 

the portfolio of energy efficiency measures shall be made to the Department once the 241 

Department has executed rebate agreements, grants, or contracts for energy efficiency 242 

measures and provided supporting documentation for those rebate agreements, grants, 243 

and contracts to the utility.”  220 ILCS 5/8-103(e).   244 

Q. Did Mr. Tolsdorf comment on the DCEO reimbursement? 245 

A. Mr. Tolsdorf noted that the Plan Year 3 expenditures reported by ComEd and DCEO did 246 

not reconcile, and that he was exploring the issue further through data requests.  Tolsdorf 247 

Dir., Staff Ex. 1.0, 9:202-207.  Since the filing of his testimony, ComEd has met with Mr. 248 

Tolsdorf regarding its accounting of DCEO reimbursements, and has also met with 249 

DCEO regarding the same.  At this time, it appears that the issue is nearly resolved.  In 250 

brief, the vast majority of the amount that did not reconcile was due to DCEO having 251 

recorded certain grant money in a different Plan year than the year in which the grant was 252 

executed.  ComEd accounts for DCEO reimbursement payments in the Plan year the 253 

grant is executed.   254 

Q. Does this conclude your testimony? 255 

A. Yes.   256 


