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Petition for an Order granting Rock Island Clean Line 
LLC a Certificate of Public Convenience and 
Necessity pursuant to Section 8-406 of the Public 
Utilities Act as a Transmission Public Utility and to 
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Island pursuant to Section 8-503 of the Public 
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No. 12-0560 
 

RESPONSE OF COMMONWEALTH EDISON COMPANY TO THE  
MOTIONS TO DISMISS BY THE ILLINOIS LANDOWNERS ALLIANCE  

AND THE ILLINOIS AGRICULTURAL ASSOCIATION 

Commonwealth Edison Company (“ComEd”), under Section 190 of the Rules of Practice 

of the Illinois Commerce Commission (the “Commission”), 83 Ill. Admin. Code § 200.190, and 

in accordance with the schedule set by the Administrative Law Judge, responds as follows to the 

Motions to Dismiss (“Motions”) of the Illinois Landowners Alliance (“ILA”) and the Illinois 

Agricultural Association a/k/a the Illinois Farm Bureau (“Farm Bureau”) (jointly, “Movants”).   

INTRODUCTION AND SUMMARY 

The Rock Island Clean Line Project (“Project”) proposes a high-voltage direct current 

transmission line across northern Illinois, as well as other new transmission facilities.  Rock 

Island Clean Line LLC (“Rock Island”), not now an Illinois utility, petitioned the Commission to 

issue Certificates of Public Convenience and Necessity (“Certificates”) under Section 8-406 of 

the Public Utilities Act (“PUA”), 220 ILCS 5/8-406, authorizing it to operate in the future as an 

Illinois public utility providing electric transmission service and authorizing it to construct, 

operate, and maintain the proposed transmission line and related facilities.  Rock Island also 
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petitioned the Commission for entry of an order under Section 8-503 of the PUA, 220 ILCS 5/8-

503, directing Rock Island to construct the Project. 

The Motions to Dismiss argue that because Rock Island is not now a public utility under 

Section 3-105 of the PUA, the Commission cannot issue it a CPCN authorizing it either to 

operate as a utility or to construct and operate the Project as a utility facility in the future.  The 

PUA, however, imposes no such limitation on the Commission’s authority to grant CPCNs.  If 

Rock Island prevails on the substance of this portion of its Petition (on which ComEd takes no 

position at this time), the Commission may issue CPCNs permitting Rock Island to operate and 

maintain the Project as an Illinois transmission utility.  As to Rock Island’s request for CPCNs 

under Section 8-406(a) and (b), the Motions to Dismiss should, therefore, be denied. 

The Farm Bureau also argues that the Commission lacks authority to grant an Order 

under Section 8-503 of the PUA directing Rock Island to construct the Project.  Unlike Section 

8-406, the plain language of Section 8-503 only authorizes orders directed to existing public 

utilities.  That statutory distinction is sensible:  the Commission can find that a non-utility entity 

should be allowed to become a utility, but can only exercise mandatory authority over existing 

utilities.  Because Rock Island’s request under Section 8-503 of the PUA is, therefore, premature, 

ComEd does not oppose the Farm Bureau’s Motion to dismiss that portion of the Petition, but 

without prejudice. 

ARGUMENT 

I. THE ICC’S JURISDICTION IS STATUTORY 

The Commission’s jurisdiction – whether to issue a CPCN or a Section 8-503 Order – is 

governed by the Public Utilities Act, which, like any statute, must be interpreted to effectuate the 

legislative intent.  Barnett v. Zion Park Dist., 171 Ill. 2d 378, 388 (1996).  The best evidence of 
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the Illinois General Assembly’s intent is the plain and ordinary meaning of the PUA’s language 

itself.  People v. Fink, 91 Ill. 2d 237, 239 (1982); Illinois Wood Energy Partners, L.P. v. County 

of Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995).   

Importantly, the Illinois Commission’s jurisdiction is not a function of “common law” or 

of the law of any other state.  While decisions from other states interpreting similar language 

may have persuasive value or be instructive on policy, the fact that another state’s statutes limit 

its commission’s jurisdiction does not imply that different language in the Illinois PUA so limits 

our Commission.  No court or agency can declare that our Legislature did not mean what the 

plain language of our own statutes say.  Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 

149 (1997); Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 1, 9 (1st Dist. 

2009), citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002). Hadley v. Illinois Department 

of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor Vehicle Review Board, 224 Ill. 

2d 1, 13 (2007).  Under Illinois law “[w]e ‘must construe the statute as written and may not, 

under the guise of construction, supply omissions, remedy defects, annex new provisions, add 

exceptions, limitations, or conditions, or otherwise change the law so as to depart from the plain 

meaning of the language employed in the statute.”  Divane v. Smith, 332 Ill. App. 3d 548, 553, 

(1st Dist. 2002) quoting In re Tax Deed, 311 Ill. App. 3d at 444; see also Harrisonville Telephone 

Co. v. Ill. Commerce Comm’n, 212 Ill.2d 237, 251 (2004) (“Where the language of a statute is 

clear, we may not read into it exceptions that the legislature did not express.”). 

II. A PETITIONER FOR A CPCN NEED NOT BE A  
PUBLIC UTILITY AT THE TIME OF ITS PETITION 

The effort to dismiss the Petition’s requests to issue CPCNs hangs on the claim that, as 

the ILA puts it, “[b]oth §8-406(a) and (b) identically require that the petitioner for a Certificate 

be a public utility:  only a public utility may obtain a §8-406(a) Certificate to transact business 



 

4 

and only a public utility may obtain a §8-406(b) Certificate to construct facilities.”  ILA Motion, 

p. 3.  This is untrue.  While Section 8-406 imposes restrictions on utilities’ transacting business 

and constructing facilities, Section 8-406 does not limit the applicants for CPCNs to entities that 

are already utilities as suggested by Movants.   

Section 8-406(a) places no limitation on who may seek a CPCN.  It does not state that 

CPCNs can only be issued utilities, let alone that applicants must be utilities when they file.  220 

ILCS 5/8-406(a).  Section 8-406(a) is carefully and deliberately written as a prohibition on 

activity absent a CPCN by stating that “[n]o public utility … shall transact any business in this 

State until it shall have obtained a certificate from the Commission that public convenience and 

necessity require the transaction of such business.”  220 ILCS 5/8-406(a).  Nowhere does it state 

that the required CPCN could only be obtained after the party was already functioning as a utility 

or owned utility assets.  Rather, the Public Utilities Act allows non-utility applicants to both 

become public utilities and to subsequently operate, for public use, plant and equipment that 

transmit electricity.  If Section 8-406 required applicants to be public utilities even prior to 

obtaining a CPCN, it would create a nonsensical Catch-22 whereby non-utilities could not 

receive approval to become utilities before such time as they were already violating the law by 

acting as a utility without a CPCN. 

Instead of coming to grips with Section 8-406, Movants devote pages to arguing that 

Rock Island is not now a “public utility” under Section 3-105 of the PUA.  ILA, for example, 

emphasizes that “Rock Island, in fact, does not represent or contend in its Petition that it is a 

public utility.  In requesting a Certificate … Rock Island is effectively seeking to have the 

Commission grant it public utility status.”  ILA’s Motion, p. 4.  The Petition, however, does not 

request “public utility” status now.  It, rather, seeks a “Certificate of Public Convenience and 
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Necessity pursuant to §8-406(a) of the PUA to operate as a transmission public utility in 

Illinois.”  Petition, p. 43, ¶ (1).  Rock Island will have permission to operate as a utility once the 

CPCN is issued, but it will not be a utility until it meets the definition. 

Movants’ arguments are also inconsistent with the provisions in Section 8-406 addressing 

when a CPCN must be exercised.  Section 8-406(f) grants an entity receiving a CPCN a period of 

two years to exercise a CPCN:  “Unless exercised within a period of 2 years from the grant 

thereof authority conferred by a certificate of convenience and necessity issued by the 

Commission shall be null and void.”  220 ILCS 5/8-406(f).  Under Movants’ view that an 

applicant under Section 8-406(a) must already be a public utility at the time of its petition, this 

clause would be meaningless.  Subsection (f) clearly contemplates that an entity receiving a 

CPCN shall have an opportunity to exercise the authority granted to it and become a public 

utility.  Subsection (f) also makes clear that new utility service providers are contemplated under 

the PUA by providing that “[n]o certificate of public convenience and necessity shall be 

construed as granting a monopoly or an exclusive privilege, immunity or franchise.”  Id. 

Movants’ discussion of the definition of a public utility is also materially incomplete.  

Section 3-105 displays the General Assembly’s clear intent that entities could become public 

utilities by constructing new assets.  It is, as Movants say, true that any entity which “owns, 

controls, operates or manages, within this State, directly or indirectly, for public use, any plant, 

equipment or property used or to be used for or in connection with” (220 ILCS 5/3-105) 

specified public services, including the transmission of power and electricity, is by definition a 

public utility.  But this definition does not preclude the creation of new public utilities.  The 

definition of the assets that can create public utility status also expressly include plant and 

equipment “to be used” for such public purposes.  Id.  At a minimum, that language reconfirms 
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the General Assembly’s intention that entities can become public utilities through building and 

placing into service new plant, not just by purchasing existing plant.   

Movants also cite to an order by the Arkansas Public Service Commission to support 

their argument that an entity must meet the definition of “public utility” at the time of its petition.  

See Application of Plains and Eastern Clean Line LLC for A Certificate of Public Convenience 

and Necessity, Ark. Pub. Svc. Comm’n Docket No. 10-041-U, Order No.9 (Jan. 11, 2011)1 

(“Arkansas Order”).  According to ILA: 

In Arkansas, the Commission recognized the statutory difficulty, in that 
Arkansas law ‘was not drafted to comprehend changes in the utility industry 
such as this one - where a non-utility, private enterprise endeavors to fill a void 
in the transmission of renewable power that is much needed but for which the 
Commission is unable to afford any regulatory oversight.’ Arkansas Order, p. 
10.  The Arkansas Commission based its decision upon its definition of ‘public 
utility,’ which is similar to that in the State of Illinois.  Both statutes require that 
a public utility own or operate equipment or facilities for the transmission of 
electricity - not a plan that it will own or operate the same at some future date.  
See, Id.; PUA, §3-105. Arkansas recognized that another Clean Line project 
entity simply did not own any such facilities and was not a utility for that 
reason. 

ILA Motion to Dismiss at 9.  The Farm Bureau similarly argues that “for the very reasons 

proffered here, Rock Island’s sister company was denied public utility status in Arkansas.”  Farm 

Bureau Motion to Dismiss at 9. 

These arguments lack merit.  To begin with, to the extent the Arkansas Order assumes or 

is based on a requirement that an entity must meet the definition of “public utility” to apply for a 

CPCN, Arkansas law sharply differs from Section 8-406 that contains no such requirement.   

These arguments also fail because they are based on a misapprehension of the holding 

and reasoning in the Arkansas Order.  The Arkansas Order did not find Rock Island’s sister 

company to be legally prohibited from seeking a certificate because it owned no facilities.  To 

                                                 
1  Available at http://www.apscservices.info/pdf/10/10-041-u_41_1.pdf. 
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the contrary, the Arkansas Order rejected the argument that facility ownership was 

determinative, and instead found as a matter of fact that the evidence did not prove that its 

applicant met the additional definitional requirement that the power it transmitted must be “to or 

for the public for compensation”2: 

 The Parties’ legal filings and opening arguments at the December 7 hearing 
discussed to varying degrees what each of these key phrases means, but the 
Commission is not convinced the totality of the evidence satisfies this statutory 
threshold.  Recognizing, as Clean Line pointed out, there is some circularity 
involved in the fact that Clean Line cannot own or operate regulated major 
utility facilities pursuant to Arkansas law in this state without first being 
declared a public utility, in isolation, this portion of the statute is not 
determinative of Clean Line’s utility status.  However, read in tandem with the 
facts that the transmission of the power must also be ‘to or for the public for 
compensation’ when Clean Line, to date, has no contracts for public utility 
service with any utility, including Arkansas utilities, and there also can be no 
transmission of power at this time, the Commission is not prepared to approve 
Clean Line’s CCN Application. 

Arkansas Order at 11 (emphasis added).  The Arkansas Order further identified the key 

deficiency before it to be the information regarding Clean Line’s current business plan and its 

present lack of plans to serve customers in Arkansas, and denied the certificate without prejudice 

to presenting more detailed and compliant business plans in the future: 

As the Parties all acknowledge, the issue of certification of a transmission-only 
public utility is one of first impression in this State.  Thus, the Commission’s 
decision is based on that (SIC) fact that it cannot grant public utility status to 
Clean Line based on the information about its current business plan and present 
lack of plans to serve customers in Arkansas.  Without prejudging any future 
plans Clean Line may have or may bring before the Commission, the 
Commission denies Clean Line’s requested CCN. 

Id. at 11-12. 

Movants attempt to distinguish Commission decisions granting a CPCN to other new 

Illinois transmission utilities because those utilities were acquiring existing utility assets.  That is 

                                                 
2 Section 3-105 of the PUA does not contain similar language.  See 220 ILCS 5/3-105.  
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a difference, but no distinction.  Section 8-406 treats parties who seek to acquire existing assets 

no different from parties who seek to build them.  The law applies to construction, operation, and 

maintenance equally.  There is no statutory basis for granting CPCNs to non-utilities buying 

assets, while denying them to non-utilities constructing new assets. 

Movants attack Rock Island’s Section 8-406(b) request for a CPCN to construct, operate, 

and maintain the Project in the same misguided manner.  The ILA, for example, states that 

“[b]oth §8-406(a) and (b) identically require that the petitioner for a Certificate be a public 

utility….”  ILA Motion, p. 3.  But, like Section 8-406(a), Section 8-406(b) also does not limit 

applicants to pre-existing utilities and operators of public utility assets.  It, too, is prohibitory and 

bars entities that are, or will become, a public utility from constructing and operating certain 

facilities prior to obtaining a CPCN.  Section 8-406(b) does not prevent anyone from applying 

for a CPCN well in advance of running afoul of that prohibition.3 

The Commission should read subsection 8-406(a) and (b), as the Legislature intended, to 

mean what they say and not as Movants’ would distort them.  The clear and unambiguous terms 

of Section 8-406 (a) and (b) regulate the ability of utilities to transact business and construct 

facilities.  They do not require that applicants for CPCNs already be utilities.  ComEd, therefore, 

respectfully asks that the Motions to Dismiss be denied as to Rock Island’s request for CPCNs. 

III. THE COMMISSION CAN ISSUE A  
SECTION 8-503 ORDER ONLY TO A UTILITY 

In contrast to a CPCN that approves future activities, a Section 8-503 order is a mandate 

when issued.  The Commission must have jurisdiction to issue that mandate.  Section 8-503 only 

authorizes the Commission to command a “public utility” in this manner, stating in relevant part:  

                                                 
3  The question of whether Rock Island can prove the facts required is an entirely different question, and 

one not before the Commission on the Motions to Dismiss. 
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“Whenever the Commission … shall find that additions, extensions, repairs or improvements to 

… the existing plant, equipment … of any public utility or of any 2 or more public utilities are 

necessary and ought reasonably to be made … to promote the security or convenience of its 

employees or the public … the Commission shall make and serve an order authorizing or 

directing that such additions, extensions … be made ….”  220 ILCS 5/8-503 (emphasis added).  

The Commission has no authority to issue a Section 8-503 Order to a non-utility.4  ComEd, 

therefore, does not oppose the Farm Bureau’s request to dismiss the portion of the Petition 

seeking an Order under Section 8-503 of the PUA. 

                                                 
4  This distinction makes eminent sense.  The Commission can, without exceeding its jurisdiction, authorize 

a party who it otherwise would not regulate to take actions, or provide services, that it does properly regulate.  But, it 
cannot compel a party who is not within its jurisdiction to act, even if the subject of the order asks for it.  See 
Business & Professional People for the Public Interest v. Illinois Commerce Comm'n, 136 Ill. 2d 192, 230 (1989) 
(“[T]he Commission acted outside its jurisdiction … and beyond the scope of its authority …  by imposing the 
retroactive refund and rate moratorium provisions” notwithstanding that utility had agreed to those provisions.). 
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CONCLUSION 

For the reasons stated above, Commonwealth Edison Company respectfully requests that 

this Commission deny the Motions to Dismiss insofar as they seek to dismiss Rock Island’s 

request for issuance of a Certificate of Public Convenience and Necessity under Section 8-406. 
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