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AND ILLINOIS AGRICULTURAL ASSOCIATION 
 

 

NOW COMES Wind on the Wires’ response to motions to dismiss, pursuant to 

the Rules of Practice of the Illinois Commerce Commission, 83 Ill. Adm. Code 

§200.190(e) and the Administrative Law Judge’s ruling on January 8, 2013 approving 

the motion schedule.   

 On February 7, 2013 the Illinois Landowner’s Association (“ILA”) and the Illinois 

Agricultural Association (“Farm Bureau”) filed motions to dismiss.  Both make similar 

arguments – [1] only public utilities can be granted a certificate of public convenience 

and necessity under §8-406(a), and that Rock Island Cleanline (“Rock Island”) is not a 

public utility; and [2] that Rock Island cannot be a public utility because it does not 

currently own, control, operate or manage transmission plant, equipment or property in 

Illinois.  These interpretations of section 406(a) (220 ILCS 5/8-406(a)) of the Public 



Utilities Act are not supported by the express language of the statute but are an 

incorrect application of the term “public utility,” it unduly limits a new companies ability to 

become a public utility, and if these interpretations are accepted, would create 

administrative inefficiency by forcing the Commission to conduct two hearings before 

approving a certificate of public convenience and necessity (CPCN) for a new utility.  

 

Rock Island Can Petition to be a Public Utility at the Same Time it Seeks Approval 
for Convenience and Necessity 
 

 The ILA and Farm Bureau’s interpretation of Section 8-406(a) is incorrect based 

on the plain language of the provision and prohibits the Commission from granting 

public utility status upon a new company.  Moreover, their interpretation is a chicken-

and-egg scenario in which a company can’t be a public utility unless it owns 

transmission facilities but the company cannot own transmission facilities unless it is a 

public utility.  Their interpretation leaves us with only one way for a company to become 

a new public utility – it must purchase existing facilities.   

 Section 8-406(a) states as follows: 

(a) No public utility not owning any city or village franchise nor engaged in 
performing any public service or in furnishing any product or commodity 
within this State as of July 1, 1921 and not possessing a certificate of 
public convenience and necessity from the Illinois Commerce 
Commission, the State Public Utilities Commission or the Public Utilities 
Commission, at the time this amendatory Act of 1985 goes into effect, 
shall transact any business in this State until it shall have obtained a 
certificate from the Commission that public convenience and necessity 
require the transaction of such business. 

 



In interpreting this provision, the ILA and the Farm Bureau ignore the two middle 

conditions – if a company does not own a franchise to operate any public service or 

does not own a certificate of public convenience and necessity to operate as a utility 

prior to the amendment to the Public Utilities Act in 1985.  Those two provisions provide 

needed context for this provision and the instant case.  They clarify that a company who 

doesn’t already have a certificate to provide public service under one or both of those 

conditions needs to obtain one prior to starting up service.  This provision does not 

require a company to own, in this case, transmission facilities to receive a certificate of 

public convenience and necessity to operate in Illinois.   

The ILA’s and Farm Bureau’s interpretation of Sections 8-406(a) does not allow 

startup companies who want to provide public service in Illinois until they buy and own 

existing facilities.  Such an interpretation creates an unnecessary chicken–and–egg 

scenario with Section 7-102 (220 ILCS 5/7-102) which governs the sale of utility 

property. The ILA’s and Farm Bureau’s interpretation allows a non-utility company to 

buy utility assets and then subsequently petition the Commission for approval to operate 

as a utility.  This creates unnecessary administrative waste by requiring multiple 

hearings.  The Rock Island petition correctly applies Section 8-406 and creates 

administrative efficiency by requesting a CPCN to operate as a utility at the same time it 

outlines the public service it intends to provide.  

 

  



WHEREFORE, Wind on the Wires respectfully requests that the Administrative 

Law Judge deny the motions to dismiss filed by ILA and Farm Bureau. 
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