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Prairie Farms Dairy submits this Brief on Exceptions to the Proposed Order issued by the Administrative 

Law Judge ("AU") on February 6, 2013. Prairie Farms respectfully submits that the Proposed Order is 

contrary to the Public Utilities Act and not fully supported by the evidence. As a result, Prairie Farms 

submits this Brief on Exceptions which identifies how the Proposed Order should be modified to find in 

favor of Prairie Farms. 

Prairie Farms also submits that pursuant to Section 280.830 of the Rules of Practice of the Illinois 

Commerce Commission ("Commission"), 83 III. Admin. Code sect. 200.830, suggested replacement 

language is included as an appendix to this Brief on Exceptions. 

SUMMARY 

The Proposed Order fully sets forth the positions of the parties as well as their various evidentiary 

submissions. 

Beginning on page 18 of the Proposed Order is the section titled "Commission Analysis and 

Conclusions". It is this section that causes Prairie Farms to now respectfully submit opinions that reach 

a conclusion contrary to that expressed in the Proposed Order. 

As stated in the Proposed order on page 18, 
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"Prairie Farms does not dispute either the amount of unbilled gas received by it or the 
calculation of the charge. Prairie Farms contends that under Commission rules, particularly III. 
Adm. Code 500.240, it is not required to pay for the unbilled gas service. 

Section 500.240, "Adjustment of Bills for Meter Error," provides, in part: 

a) Whenever any test of a customer meter made by a utility, or by the 
Commission when removed from service, shall show such meter to have an average 
error of more than four percent, the following provisions for the adjustment of bills 
shall be observed: 

3) If the meter be found to underregister, the utility may render a bill to the 
customer for the estimated consumption not covered by bills previously rendered 
during the period of inaccuracy as defined above .... [S)uch bill shall be conditional 
upon the utility not being at fault for allowing the incorrect meter to remain in 
service. The utility shall in no case render a bill for underregistration where a meter 
has been found slow, unless the particular meter has been inspected and tested in 
conformity with Sections 500.190, 500.200, 500.210, 500.215 and 500.220. (emphasis 
added)" 

In addition to the requirements set forth in the portion of the Code stated above, the Proposed 

Order suggests, also on page 18: 

"In considering whether Ameren Illinois was "at fault," the Commission believes it would be 

useful to compare the circumstances in the instant complaint to those in the Commission's 

two Peoples orders analyzed by the Appellate Court in its Peoples Gos decision cited above. 

124 III. Dec. 690, 175 III. App. 3d 39." 

It is the interpretation and use of these orders to which Prairie Farms respectfully takes exception. 

Prairie Farms believes it can distinguish between these orders and this case in such a manner that it will 

be reasonable to reverse the decision contemplated in the Proposed Order, and in fact utilize these 

orders related to Peoples Gas to support Prairie Farms' claim. 

The Proposed Order, on page 21, cites portions of the Peoples Gas issue as being similar and comparable 

to those in the instant proceeding. 

"In the instant case, Prairie Farms' primary argument - that Ameren Illinois is "at fault" under 

Section 500.240{a){3) because it failed to follow up on a report issued by its billing system 

reflecting reduced usage by Prairie Farms..., is very similar to circumstances preceding Alpha's 

original complaint against Peoples which was denied by the Commission. There, an internal 
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Peoples' computer report in February 1985 indicated that Alpha's counter was registering an 

irregular consumption, and Peoples took no action in response to that report. Nevertheless, 

the Commission denied the complaint. The Commission found that Peoples was not at fault 

for under-registration between March and May, 1985 because the record showed no reason 

for Peoples to anticipate incorrect registration and Peoples did not have the repeated notice 

of the instrument's unreliability. 

By contrast, Peoples was put on notice of the instrument's unreliability after the under

registration in May 1985. That notice, the Commission held, compelled Peoples to perform the 

prescribed testing or remove the instrument from the premises in order to be in compliance 

with the Code. Having been put on notice, Peoples could also have reviewed its internal 

computer checks indicating an irregularity in registration. Although both the first and second 

under-registrations stem from the same defective device, Peoples was not obligated to 

perform the three-temperature test until it discovered that the device was registering 

improperly in May 1985. Peoples neither performed the prescribed testing nor removed the 

instrument from the premises; therefore, in the second, i.e. rehearing, complaint, Peoples was 

found at fault and was not allowed to back-bill for under-registration occurring between 

September 1985 and September 1986." 

Section 500.240 clearly states what tests Prairie Farms must prove with respect to the case at hand. 

1) A meter error must have existed 

2) The meter error must be in excess of 4 percent 

3) The utility must be at fault for allowing the inaccurate meter to remain in service. 

The Proposed Order's use of these cases and the court decision introduces a test in addition to those 

actually stated in the Code, that being whether or not Ameren had "repeated notice of the instruments 

unreliability." 

The proposed order concludes that because the first Peoples Gas case involved an internal report, that 

the circumstances in that case were similar to those of the instant case. They are not comparable. 

Prairie Farms will show that many of the issues in the Peoples Gas case are unique to that case and not 

comparable to issues in this case. 

Prairie Farms has shown, using communications between Ameren and Prairie Farms, that Ameren was in 

possession of no less than 12 reports that indicated the likelihood of an erroneous meter reading at 

Carbondale, and that both the meter error and the report of such spanned a 12 month period before 

the meter failed completely. Only at the point of complete failure did Ameren choose to investigate. 

The Peoples Gas case does not indicate that Peoples had such reports, issued each month and for a time 

period comparable to the 12 month period in this proceeding. Prairie Farms respectfully requests that 

the proposed order be modified to reflect that the Ameren internal report, issued monthly during the 
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time period in question, actually constitutes the "repeated notice" referred to in Peoples upon which 

the Proposed Order in this case relies. 

Further, because the facts in the Peoples case are not comparable to the facts in this case and are 

unique to the Peoples case, it is inappropriate to apply the "repeated notice" standard to Prairie Farms 

situation without acknowledging Ameren's possession and failure to act on their own reports. 

Or in the alternative, the Commission should not apply the notice standard at all. Section 500.240 

clearly sets forth the burden that Prairie Farms must prove, and that portion of the Code does not 

include a provision for repeated notice. 

Section 500.240 requires Prairie Farms to prove that a meter error existed. Prairie Farms has met this 

burden of proof. 

Prairie Farms provided an e-mail from an Ameren agent that refers to the problem as a meter error. 

Ameren has wrongfully decided for its purposes in this case that this Ameren employee was not acting 

as Ameren's agent, nor was he acting with authority to make such a statement. The contents and 

context of the communication dictate otherwise. The Communication in question is an e-mail from 

Jonathan Wheeler (Ameren) to Ron Duiguid (Prairie Farms Plant manager) and is part of the record in 

this case as Prairie Farms Exhibit 4.0. The e-mail is dated August 2, 2011, and is sent to Prairie Farms to 

document and follow up on an in person visit made by Mr. Wheeler to Prairie Farms. During that visit 

(as stated in the e-mail) and in the e-mail itself, Mr. Wheeler explains that he presented a bill for gas 

delivery service, and in addition was offering more information as to how it was calculated. The subject 

line of the e-mail reads, 

"Additional Information About Ameren Natural Gas Meter Problems at Prairie Farms 

Carbondale Facility". 

It should be noted that also in the record is the fact that Mr. Wheeler's visit, and the follow up e-mail 

were the FIRST notice from Ameren that a problem existed, and that charges were being presented_ If 

Mr. Wheeler was acting without authority, and not on behalf of Ameren, then Prairie Farms asserts 

that Ameren has not officially notified Prairie Farms of the problem nor the charges involved. 

Ameren's contention that it cannot be held responsible for Mr. Wheeler's actions nor statements 

because he was acting without authority is farcical. As a result of these and other communications also 

in the record, Prairie Farms insists that it has been notified by Ameren that a "meter error" existed at 

Carbondale that gave rise to the complaint at issue. These communications alone should be 

acknowledged as proof that a meter error existed. 

In addition to Ameren's own communications, Prairie Farms has demonstrated that the malfunction of 

the compensation device was also a meter error. Prairie Farms has shown that a compensation device 

such as the one that failed at Carbondale is part of the meter. Prairie Farms has cited portions of the 

Code which contemplate that pressure correction devices such as the one that failed at Carbondale are 

in fact part of the meter. 
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Prairie Farms' witness Mr. Long, in Prairie Farms Exhibit 3.0, pages 3 and 4, includes a reference 

to III. Adm. Code Section 500.190, Customer Meter Accuracy Requirements. Paragraph b) of this section 

states: 

b) Temperature compensating meters shall be of such design as to meet the 

above accuracy requirements over a full range of temperature from zero degrees 

Fahrenheit to 100 degrees Fahrenheit. Routine testing of temperature compensating 

meters shall be performed at meter test room temperatures. In the event of 

complaint and indication that a temperature compensating meter is not registering 

correctly at high or low temperature, said meter shall be tested at zero degrees 

Fahrenheit, 60 degrees Fahrenheit, and 100 degrees Fahrenheit, to determine the 

accuracy of said meter. 

Understanding this provision, and also that temperature compensation devices and pressure 

compensation devices are identical in their effect, is key to understanding that Prairie Farms position is 

correct. 

As shown in the record, the pressure compensation device corrects for fluctuations in gas line pressure 

present at the meter that would otherwise cause incorrect volume measurement and inaccurate meter 

readings. The temperature compensation referred to in the portion of the Code shown above corrects 

volumetric readings for changes in volume due to changes in pressure present at the meter when those 

changes in pressure are related to temperatures outside a specified range. Both devices are required to 

correct for gas line pressure outside a specified range that would result in inaccurate meter readings. 

The Peoples Gas cases and court decision introduced by the Proposed Order serve to substantiate this 

and support Prairie Farms position. 

The following text appears in the Proposed Order beginning on page 18, 

"Those two Peoples orders involved complaints against Peoples by the customer, Alpha 

Baking ("Alpha"), in Commission Docket No. 87-0556. As explained by the Appellate Court in 

its decision affirming the Commission's Order on Rehearing, the meter which was the subject 

of this dispute in the Peoples proceedings was a rotary meter used for high-volume 

commercial and industrial customers. Because the volume of gas consumed varies directly in 

proportion to the change in the gas temperature, accuracy requires an adjustment to the 

volume measurement to compensate for changes in gas temperature. To assure correct 

measurement of Alpha's consumption of gas, a temperature compensating instrument was 

mounted on the top of the meter to adjust for the variations in temperature." 

This clearly states that the accurate measurement of the volume of gas consumed requires correction 

for temperature. The laws of physics dictate that the increase in temperature causes an increase in 

volume. This increased volume results in an increase in pressure, which is the factor that requires 
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correction. Accordingly, both a pressure correction device and a temperature correction device 

accomplish the same result, that being a correction of the volume of gas for pressure variations that 

would result in incorrect measurement. 

The Code requires correction for changes in pressure resulting from fluctuations in temperature when 

an installation is made out of doors and where temperature variance is outside a specified range. Were 

it not for the fact that a pressure compensation device is needed at Carbondale to correct for 

fluctuations in line pressure, Ameren would be required to install a temperature compensation device to 

correct for fluctuations in pressure caused by temperature extremes that exist in Southern Illinois. 

The Code refers to temperature compensating meters. Temperature compensating meters correct for 

non-standard pressure caused by temperature. It must be concluded that any type of compensation 

that is required to correct for pressure variations is required for accurate meter readings, and these 

compensation devices are necessarily part of the meter. 

This conclusion is borne out and supported by the very cases used by the Proposed Order, those 

involving Peoples Gas. Recognizing again that any error that occurs must be a meter error, in the 

Peoples Gas decisions, the Commission and the court found in favor of the customer in the second 

complaint because a compensation device failed. 

That complaint, and also the first complaint, was initiated because a temperature compensating device 

failed. This is stated in the following excerpt from the Proposed Order on page 19, 

"In its Order on Rehearing, the Commission determined that at the commencement of the 

second period of under-registration, Peoples "had the benefit of complaint and indication that 

the temperature compensating instrument did not register correctly." In support of its finding 

of complaint and indication, the Commission noted Peoples' internal computer checks which 

indicated an irregularity in registration in February 1985, as well as Peoples' annual testing of 

its meter in May 1985, which revealed that the temperature compensating device was stuck at 

100 degrees. The Commission also relied on the fact that Alpha filed a complaint on 

September 20, 1985, five days before the second malfunction was uncovered, alleging that the 

meter was not registering properly at the time of the first malfunction. On these findings, the 

Commission concluded that Peoples "has been on notice since the filing of the original 

complaint on September 20, 1985, and before that through its own internal checks, that the 

meter on [Alpha's) premises was not registering correctly." As a result of these factual 

findings, the Commission concluded that Peoples was at fault for neither testing the meter nor 

removing it from service, as prescribed in the 83 III. Adm. Code 500.190(b)." 

In the text cited above, the Peoples Gas decisions support Prairie Farms position on multiple fronts. 

1) The Commission and the Court found in favor of the Customer as a result of the failure of a 

compensation device. For this failure to have merit, it must therefore meet the requirements of 

Section 500.240 and be a "meter failure". As a result, the case citation and its use in the 

Proposed Order indicate that the Code, the Commission in its decision, and the court all agree 
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that a compensation device is part of the meter. And we stress once again, this temperature 

compensation device as well as a pressure compensation device serve essentially the same 

purpose. That purpose is to adjust, or correct, for gas line pressure of a nature that would 

otherwise cause a meter to not register accurate volumes for billing. 

2) The Commission found Peoples to be "at fault" because Peoples "has been on notice since the 

filing of the original complaint... .... and before that through its own internal checks." While 

Prairie Farms complaint was filed after the meter error was discovered, the notice from 

"internal checks" provided to Ameren was available for 12 months and ignored. If the 

Commission can base its determination of fault in the Peoples case on the internal notice 

criteria, then that same notice must transfer to Ameren in the case of Prairie Farms where 

multiple internal reports of error exist for an extended period of time, one year. 

3) The text cited above finds Peoples at fault for "neither testing the meter nor removing it from 

service, as prescribed in 83 III Admin. Code 500.190n (b)." It is Prairie Farms position that the 

very existence of the internal reporting system is a de facto "test" of the reliability and accuracy 

of the meter. Ameren initially claimed no test was performed and as a result Ameren claimed 

this case does not fall under Section 500.240. In a contradiction, Ameren now relies on the 

Peoples Gas case wherein Peoples was found at fault for FAILING to perform a test. The text 

below is a citation from the Proposed Order, page 12, and is presented therein as a portion of 

Ameren's position, 

"Complainant's attempt to characterize the "at fault" element as subject to a common law 

negligence standard is contrary to Illinois law. Specifically, the Illinois Appellate Court has 

"rejected a negligence definition of 'at fault: and defined 'fault' as the failure of the utility to 

perform the tests required by the Commission." Peoples Gas, Light and Coke Co. v. tIIinois 

Commerce Com'n ("Peoples Gas"), 175 III.App.3d 39, 50, 124111. Dec. 690, 698 (1st Dist. 1988) 

(citing Illinois Power v. Champaign Asphalt Co, 19 III.App.3d 74 (4th Dist. 1974)). Complainant 

has not alleged that Ameren Illinois failed to perform any "test[) required by the 

Commission." Accordingly, Ameren Illinois cannot be deemed "at fault" under Section 

500.240(a)(3) even if the electronic corrector device is deemed to be part of the meter itself. 

(AIC IB at 6)" 

Above, Ameren relies on the Peoples case to allege that they cannot be at fault subject to a common law 

standard. They cite the Peoples ruling and define fault, as ruled on by the court, "as the failure of the 

utility to perform the tests as required by the Commission." As a result, using Ameren's own initial 

argument that no test was performed, this very citation of the Peoples Gas case used by Ameren would 

indicate that under the circumstances of its own argument, Ameren is at fault for failing to perform a 

test on the meter at Carbondale when they has been informed of the likelihood of its malfunctioning. 

They have argued first that Section 500.240 requires that a test must be performed, and as a result claim 

that section does not apply because no test was performed. The Peoples decision indicates that both 

the Commission and the Court found Peoples "at fault" because they failed to perform a test. Ameren 

now relies on the Peoples case. Ameren cannot have it both ways. Ameren was notified every month 
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for 12 months that the reliability of the meter was in question. They failed to act, and as a result are at 

fault for the malfunctioning meter remaining in place for more than 12 months in spite of being 

informed of the inaccuracy by their own report for every one of those 12 months. 

Summary 

Prairie Farms has shown that a meter failure occurred and that the compensation device is part of the 

meter. This is supported by Ameren communications, Prairie Farms evidence and the Peoples Gas cases 

utilized in the Proposed Order. 

Prairie Farms has shown that Ameren had "repeated notice", as set forth in the Proposed Order, even 

though "repeated notice" is not one ofthe tests required in Section 500.240. 

Prairie Farms has established that Ameren was at fault for the inaccurate meter remaining in place for 

over 12 months. This fault corresponds not only with the standards required in Section 500.240, but 

also with the standard established by the Commission and the court in the Peoples Gas cases. This 

means that if the internal notice provided by Ameren's own report constitutes a test, Ameren is at fault. 

It also means that if that notice does not constitute a test, then Ameren is at fault subject to the 

standard in the second Peoples Gas case cited by Ameren and the Proposed Order wherein they failed 

to perform a test and remove the faulty meter when they had information that it was not accurate. 

Contrary to the position relied upon in the "Commission Analysis and Conclusions" (Proposed Order 

page 21). the circumstances in the first complaint against Peoples Gas are not similar to those in this 

case. Ameren had the benefit of "repeated notice" from its own billing system report for every month 

of 12 months, and eventually made the decision to act on that repeated notice only when the meter 

failed completely. This is distinctly different than the circumstances in the Peoples case and supportive 

of why the Proposed Order must be modified to favor Prairie Farms. And if, as Ameren contended, 

those multiple reports are misleading, why did Ameren react only when it indicated a complete meter 

failure? This is also a distinction from the Peoples Case. 

The proposed order fails to give sufficient weight to Ameren's deceptive actions both prior to and during 

the complaint process. Prior to PF filing a complaint, Ameren attempted to dissuade the filing of a 

complaint by falsely claiming the ICC had ruled in favor of Ameren in "several fairly recent cases." Upon 

investigation of these "cases", PF found that all but one of these were informal complaints that did not 

result in a commission order. The remaining case was settled, thereby not resulting in a commission 

order. Surely these actions are not only deceptive but also a reflection of the lack of confidence in their 

position. 

During this proceeding, Ameren attempted to "throw under the bus" the Ameren employee that broke 

the news of the meter problem to Prairie Farms. This employee first met with the Prairie Farms plant 

manager to inform him of the problem and present him with a bill. This meeting was followed up by an 
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e-mail to document the meeting and the situation. This e-mail presented the charges assessed to Prairie 

Farms because of a "meter problem". This is the only Ameren employee that has contacted Prairie 

Farms. Ameren has attempted to refute this by suggesting this employee did not possess authority to 

act on behalf of Ameren Illinois. This would seem to be disingenuous since this was the very employee 

chosen to present the charges to Prairie Farms and explain the situation. Certainly anyone presenting a 

bill for services is acting on behalf of their employer when they also explain the circumstances behind 

that bill. Either the employee was acting on authority, or Ameren has not officially notified 

Prairie Farms of the problem and the charges. 

Ameren's conduct in both instances described above should not be condoned by the ICC, and further, 

Prairie Farms should not be expected to pay for the shoddy service that Ameren attempted to cover up 

with these actions. 

The Proposed Order must be modified to find in favor of Prairie Farms, and adopt the replacement 

language included in the appendix. 
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WHEREFORE. Prairie Farms Dairy respectfully requests that the Proposed Order be 

revised as set forth herein. 

February 20, 2013 

Respectfully submitted, 

Prairie Farms Dairy 

David E. Laltan 

Vice President, Engineering 

1100 Broadway, 

Carlinville, IL 62626-1183 

(618) 407-2832 

dlaltan@prairiefarms.com 


