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12-0128 

 

PROPOSED ORDER 
 
By the Commission: 
 

I. PRELIMINARY MATTERS 
 
 On February 21, 2012, Ryan Flynn ("Complainant") filed a verified complaint with 
the Illinois Commerce Commission (“Commission”) against Consolidated 
Communications Public Services, Inc. d/b/a Consolidated Communications Network 
Services d/b/a Consolidated Communications Public Services ("Consolidated"), 
complaining as to the telephone service at the Logan County State Correctional facility.  
A prehearing conference was held on March 8, 2012.  Consolidated filed a Motion to 
Dismiss the complaint on March 30, 2012 and a verified Amended Motion to Dismiss 
("Motion to Dismiss") on April 26, 2012.  The Complainant filed a response on May 24, 
2012.  Consolidated filed a reply in support of the Motion to Dismiss on June 8, 2012.  
Status hearings were held on April 11, May 3, May 15, and June 26, 2012.  At the June 
26, 2012 status hearing, the Administrative Law Judge indicated that she would 
recommend that the Commission grant the Motion to Dismiss filed by Consolidated, 
and that a Proposed Order would be served on the parties reflecting that 
recommendation.  A Proposed Order was served on the parties. 
 

II. THE COMPLAINT 
 
 The Complaint states it arises from the failure of Consolidated to comply with the 
Act, Consolidated's Tariff No. 3, and the contract between Illinois Department of Central 
Management Services ("CMS") and Consolidated ("the Contract").  In a statement of 
facts Complainant alleges that calls he made were cut off or terminated early.  
Complainant states that on December 15, 2011 he made several calls that were 
terminated because the parties to the call could not hear each other.  He states this is 
an on-going problem.  Complainant says that on December 24, 2011 one of his 
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telephone calls was terminated because of a faulty telephone line.  He states that at the 
time he was in house 8, which had only one properly working telephone.  Complainant 
states the other three telephones work off and on but have a lot of static, making it 
difficult to have a conversation.  Complainant states he contacted the commanding 
officer and filled out a work order to have the telephones repaired.  Complainant also 
alleges that on January 1, 2012, he was cut off less than one minute into his telephone 
call.  Complainant asserts he had to redial and pay a second connection fee only to 
have that call cut off within five minutes.  Complainant states it was only after paying a 
third connection fee that he was able to have a 30 minute conversation.  Complainant 
states that the telephones he was using on January 1, 2012 were also in house 8.  
According to Complainant, after the calls he spoke with the commanding officer, making 
him aware of the problem and asking him to fill out a work order.  Complainant asks the 
Commission to order Consolidated to correct the violations of the Contract, to award 
him costs, and to order Consolidated to reimburse him for dropped calls. 

 

III. THE MOTION TO DISMISS 

 

 A. Consolidated's Position 
 
 Consolidated's Motion to Dismiss the Complaint argues that the Complainant 
lacks standing either to seek reparations or to enforce the contract for telephone 
services.  Consolidated asserts that as a matter of law, the Complainant does not have 
standing to obtain the relief that he is seeking and the Complaint should be dismissed. 
 
 Consolidated explains that Complainant is an inmate at Logan Correctional 
Center and, that the Illinois Department of Corrections ("DOC") limits inmates' 
telephone use, inter alia by limiting it to collect calls.  Consolidated states its Tariff 
provides that the service “permits inmates to place operator station collect calls from 
pre-subscribed authorized institutional phone in a Prison Administration controlled 
environment.”  Consolidated argues that Complainant is not the account holder of the 
funds used to pay for the calls and that, therefore, any reparations claims belong to the 
recipients of his collect calls.  Consolidated asserts that the recipients, are the parties 
with whom it has a business relationship because they are the account holders.   
 
 Consolidated also argues that because Complainant is neither a party to the 
Contract, nor an intended third party beneficiary, Complainant does not have 
enforcement rights.  Consolidated avers the Contract requires Consolidated to provide 
telephone equipment, telephone service, and the means to manage and record inmate 
calls from DOC prisons.  Consolidated asserts that the primary intent of the inmate 
telephone services provided under the Contract is to manage inmate telephone 
privileges.  Consolidated emphasizes that, under the Contract, the State, not the 
inmates, have control over the use of the telephone system, including when or if the 
telephones will be operable. 
 
 In support of its argument that the Complainant lacks standing to enforce the 
Contract, Consolidated cites A.E.I. Music Network, Inc. v. Bus. Computers, Inc., 290 
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F.3d 952, 955 (7th Cir. 2002).  Consolidated asserts that Music Network stands for the 
proposition that it is well-settled in Illinois that third parties to a contract “are permitted to 
enforce the contract if and only if the parties made clear in the contract an intention that 
they be permitted to do so.”  Consolidated states that Complainant has not identified 
any provision in the Contract that shows a clear intention by the parties that the inmates 
be allowed enforcement rights.  Consolidated concludes that without such a showing, 
Complainant does not have standing to sue.   
 
 Consolidated argues that this general standing principle is particularly important 
in the prison context because of the penological concerns that could arise if inmates 
had standing to sue over the State’s contracts.  Consolidated says that generally 
speaking, “third party beneficiaries of a government contract are assumed to be merely 
incidental,” citing Bergman v. Water Reclamation Dist. Of Greater Chicago, 274 Ill. App. 
3d 686, 688-89 (1st Dist. 1995).  Consolidated further explains that otherwise, anyone 
who contracted with the government would be exposed to significant and excessive 
litigation risk, because every member of the public is intended to benefit at least 
indirectly from these contracts.  According to Consolidated, there are even stronger 
policy reasons why an inmate should not have authority to enforce the DOC Contract 
for a communications system that provides unique security safeguards to correctional 
facilities, citing inter alia Murillo v. Page, 294 Ill. App. 3d 860, 865 (5th Dist. 1998) 
("Murillo") (upholding restrictions on inmate’s telephone use “because of the legitimate 
security interests of a penal institution”). 
 
 Consolidated states that in addition to being governed by the terms of the 
Contract, the service it provides is governed by its tariffs.  Consolidated says that the 
tariff permits inmates to place operator station collect calls from pre-subscribed 
authorized institutional telephones in a controlled environment.  Consolidated asserts 
that if one of Complainant's calls is terminated early, while that may be an 
inconvenience to him, he is not afforded a remedy under the tariffs because he is not 
the party paying for the service.  Consolidated says that even if Complainant gives 
money to his call recipients with the intention that they use it to pay for telephone calls, 
the call recipient is Consolidated’s customer, and the call recipient is the party who may 
seek reparations.  Further, Consolidated argues that the tariff sections Complainant 
cites merely identify the fact that Consolidated is to provide telephone service pursuant 
to the DOC Contract.  Consolidated contends that Complainant does not allege how 
Consolidated has failed to comply with specific terms of service set forth in the tariff.   
 
 Moreover, Consolidated assert that it is well-settled in Illinois that inmates do not 
have a right to unlimited telephone use.  Consolidated cites several  cases for this 
proposition: Murillo; Young v. Lane, No. C 5929, 1987 WL 10299, at *3 (N.D. Ill. Apr. 
30, 1997); Carter v. O’Sullivan, 924 F. Supp. 903, 909 (C.D. Ill. 1996) Consolidated 
states that prison officials have a right to control telephone use for penological reasons 
and are not obligated to guarantee uninterrupted telephone access to inmates, citing 
generally to, Murillo, 294 Ill. App. 3d at 865; Pope v. Hightower, 101 F.3d 1382, 1385 
(11th Cir. 1996); Benzel v. Grammer, 869 F.2d 1105, 1108 (8th Cir.), cert. denied, 493 
U.S. 895 (1989); Strandberg v. City of Helena, 791 F.2d 744, 747 (9th Cir. 1986).  
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Consolidated concludes that the fact that Complainant uses the telephones at Logan 
does not mean he has any cause of action 
 
 Consolidated asserts, moreover, that much of the relief that Complainant seeks 
requires a coordinated effort between Consolidated and the State.  Consolidated states 
that the infrastructure of the Logan Correctional Center is old, and the parties to the 
Contract are working together on an ongoing basis to overcome challenges associated 
with maintaining modern telephone equipment in an outdated facility.  Consolidated 
complains that some of the problems Complainant seeks to have corrected for example 
an insufficient number of telephones for the inmates, are not solely within 
Consolidated's control.  Consolidated asserts that while it is in Consolidated's interest to 
provide good service, Consolidated has neither the authority nor the ability to address 
all of these concerns acting alone.  Consolidated says these requests are dependent on 
coordination with the State and the State has a legitimate penological interest in 
controlling when and where vendors such as Consolidated have access to different 
areas of Logan Correctional Center.  Consolidates asserts that essentially, Complainant 
is asking the Commission to oversee the contractual obligations of DOC and that is not 
the purpose of the Commission.   
 
 Finally, Consolidated asserts that this issue has been resolved in favor of 
Consolidated in another jurisdiction, as well as in a related case pending in front of the 
Commission.  Consolidated explains that another inmate at Logan, Jamal Shehadeh, 
brought nearly identical claims against Consolidated in the Circuit Court of Coles 
County, Illinois.  Consolidated avers that the court there found that as a matter of law, 
Mr. Shehadeh lacked standing to sue under the Contract and granted Consolidated's 
motion to dismiss.  Consolidated asserts Mr. Shehadeh also filed a complaint (Docket 
No. 11-0685) raising the same allegations against Consolidated.  Consolidates states 
that the Administrative Law Judge has indicated that he intends to recommend that Mr. 
Shehadeh’s claims be dismissed for lack of standing.  Consolidated states the 
Complainant's claims are essentially the same as those raised by Mr. Shehadeh in the 
Coles County litigation and in Mr. Shehadeh’s Commission complaint.  Consolidated 
observes that the Complainant appears to be using a complaint modeled after the one 
that Mr. Shehadeh filed with the Commission.   
 

 B. Complainant's Position 
 
 In response to Consolidated's Motion to Dismiss, Complainant provides a billing 
statement that he asserts is for the telephone account that receives all of the dropped 
calls that are the subject of this Complaint.  Complainant asserts that he is the 
customer and further states he has held the account during the entire period of time 
addressed in his Complaint. 
 
 The Complainant also asserts that the Commission has the authority to compel 
Consolidated to comply with the terms of the Contract.  Complainant argues that the 
Tariff provides that the State must permit Consolidated access to DOC's facilities as 
needed to make repairs and that failure to do so is grounds for termination of the 
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Contract.  Complainant asserts that Consolidated would never exercise the termination 
provisions of the lucrative Contract.  Therefore, Complainant states the Commission 
must step in to protect the users of Consolidated's correctional facility services. 
 
 Complainant argues that enforcement of the requirement that Consolidated 
maintain its equipment in good working order is not the equivalent of permitting inmates 
unlimited access to telephone service.  Complainant explains that his Complaint is not 
about denial of access to telephone service but rather the inability to enjoy what little 
access the DOC permits because of Consolidated's failure to maintain its equipment.  
Complainant states he is not seeking to enforce the Contract.  Complainant clarifies 
that he is asking the Commission to order Consolidated to repair and upgrade its 
infrastructure to a standard comparable to what a customer of any utility would be 
entitled.  Complainant states that given the unique situation and considerations that the 
relevant prison services create and require, the terms of the Tariff, including the 
Contract, should be construed in a manner most favorable to the customer.   
 
 The Complainant also states that Consolidated's representations regarding the 
relevance of the Jamal Shehadeh litigation in Coles County and at the Commission are 
misleading.  Complainant asserts that litigation has no bearing on his Complaint.  
Complainant alleges that the dismissal of the Coles County case was in part because 
the Commission has exclusive jurisdiction over complaints for reparations.  
Complainant also asserts that the Coles County matter is currently pending as a 
Consumer Fraud complaint.   
 

 C. Consolidated's Reply 
 
 Consolidated asserts that Complainant is wrong with regard to his status as an 
account holder who pays for the collect calls he places from Logan.  Consolidated 
argues that Complainant is confusing his Sprint cell phone number with the prepaid 
collect accounts that his call recipients have set up with Consolidated.  Consolidated 
avers that if Complainant were to place a call to either of the telephone numbers listed 
on the Sprint bill, all of Consolidated's charges would be paid out of a prepaid account 
with Consolidated.  Consolidated asserts that no such charges have ever been applied 
to an account set up with Consolidated in Complainant's name.  Consolidated explains 
that a mobile carrier may charge certain fees solely for the privilege of receiving a call if 
it is placed to a mobile device.  Consolidated asserts that charges associated with a 
mobile carrier have nothing to do with any reparations claim that may exist against 
Consolidated.   
 
 Further, Consolidated asserts that the regulation of rates and charges for mobile 
service rests almost exclusively with the Federal Communications Commission ("FCC").  
Consolidated cites to the Federal Communications Act's prohibition against state or 
local government regulation of entry or rates for commercial mobile carriers.   
 
 Consolidated explains that of the two telephone numbers on the bill attached by 
Complainant, one is the number of a Ms. Graslie, who has a "Prepay IDOC" account 
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with Consolidated.  Complainant's calls to that number are paid for out of Ms. Graslie's 
prepaid account.  Consolidated states that the second number is for a Massachusetts 
number in Complainant's name.  Consolidated asserts however that the second number 
is irrelevant to the issue of reparations because no funds have ever been applied to that 
account and neither have any of Complainant's collect calls from Logan been paid out 
of that account.  Consolidated concludes that Complainant is not the account holder 
with regard to funds used to pay for his calls and therefore does not have standing to 
seek reparations. 
 
 Consolidated continues to assert that Complainant does not have standing to 
enforce the Contract.  Consolidated notes that although Complainant states he is not 
seeking enforcement rights, the relief he is requesting, an order requiring to repair and 
upgrade infrastructure is an attempt to enforce the Contract.  Consolidated also notes 
that Complainant's claims are so similar to Mr. Shehadeh's that Complainant chose to 
incorporate by reference all the arguments made in support of Mr. Shehadeh's 
response to a motion to dismiss.   
 
 Consolidated asserts that Complainant's argument that he must have standing to 
enforce the Contract because the Tariff mentions it, is unfounded.  Consolidated 
asserts that none of the Sections of the Tariff listed by Complainant give him the right to 
enforce the Contract.  Consolidated states that just because the Tariff mentions the 
Contract, it does not mean that a third party to the Contract has the right to enforce it.  
Consolidated argues that the Tariff provides that the business relationship is not with 
the inmates but with the inmates' call recipients.  Further, Consolidated states that the 
express terms of the Contract are clear that the parties in no way intended for inmates 
to have enforcement rights.  Consolidated explains that the obligations set forth in the 
Contract are owed only to the parties to the Contract, not to the inmates.  Consolidated 
asserts that Complainant has provided no authority suggesting that he has enforcement 
rights. 
 
 Consolidated concludes by stating that as both the Circuit Court of Coles Count 
and an Administrative Law Judge have already determined, the Complainant does not 
have standing and the Complaint should be dismissed. 

 

IV. COMMISSION ANALYSIS AND CONCLUSION  
 
 The Commission has reviewed the arguments presented by the parties, and 
concludes that the complaint should be dismissed.  The record demonstrates that the 
Complainant is not Consolidated's "customer," as defined in the Tariff, nor is he an 
intended third-party beneficiary under the Contract between CMS and Consolidated.  
Furthermore, while Commission orders are not binding, the Commission notes that as 
discussed the Order in Docket No. 05-0429 (October 19, 2005), the Commission has 
found that inmate-only calling services are not for "public use" and has concluded that 
providers are not subject to Commission certification or regulation with respect to the 
service.  Although the Commission sympathizes with Complainant and the difficulties he 
has encountered, he is not a party entitled to bring an action before the Commission.  
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The Commission is hopeful that the service issues Complainant has brought to 
Consolidated's attention will be investigated by Consolidated in the furtherance of its 
duties as a telecommunications carrier in the State of Illinois. 

 

V. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having reviewed the entire record, is of the opinion and finds 
that:  
 

(1) Consolidated is a corporation engaged in engaged in the provision 
of telecommunications services and in other telecommunications-
related businesses in Illinois; 

 
(2) consistent with the conclusions above, the Commission has 

jurisdiction over Consolidated and of the subject matter of this 
proceeding; 

 
(3) the recitals of fact and legal argument identified as the parties' 

respective positions are supported by the record; 
 
(4) the statements of fact and conclusions of law in the Commission 

Conclusion are hereby adopted as findings of fact and conclusions 
of law for purposes of this Order; 

 
(5) the record shows that the complaint filed herein should be 

dismissed. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
Motion to dismiss filed by Consolidated Communications Public Services, Inc. d/b/a 
Consolidated Communications Network Services d/b/a Consolidated Communications 
Public Services is hereby granted, and this docket is hereby dismissed. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
Dated: February 20, 2013 
 
Briefs on Exceptions to be filed by March 28, 2013 
 
Reply Briefs on Exceptions to be filed by April 11, 2013 
 
 
 
 Jan Von Qualen 
 Administrative Law Judge 


