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MEMORANDUM__________________________________________________ 
 
TO:    The Commission 
 
FROM: Claudia E. Sainsot and D. Ethan Kimbrel, 

Administrative Law Judges 
 
DATE:   February 5, 2013 
 
SUBJECT:  Commonwealth Edison Company, (“ComEd”)  
 
 Petition to approve an Advanced Metering Infrastructure 

Pilot Program and associated tariffs. 
 
 Motions brought by the Illinois Attorney General (“the AG”) 

and the Citizens Utility Board (“CUB”) to “Initiate Remand 
Proceedings” and to Consolidate this Matter with Dockets 
11-0459 and 12-0371 

 
    Motion filed by ComEd to “Submit Related Documents” 

 
RECOMMENDATION: Deny these motions, in their entirety, but possibly open a 

Section 9-250 investigation to determine whether any refund 
is due consumers for the cost of the AMI pilot program that 
was found to be illegally funded by the Appellate Court. 

 
 
Background 
 

In Docket 07-0566, a ComEd rate case, the Commission approved a plan that 
ComEd presented therein for an advanced meter infrastructure (or “AMI”) pilot program, 
along with a surcharge to pay for that program.1

 

  In that docket, the Commission stated 
that the mechanism through which the surcharge would flow to ratepayers would be a 
Rider, Rider SMP.  The final Order in that docket issued on September 10, 2008.   

The AG and CUB appealed the propriety of the final Order in Docket 07-0566, 
arguing that when the Commission approved Rider SMP, it violated the laws prohibiting 
single-issue ratemaking.  On September 30, 2010, the Appellate Court issued an 
opinion agreeing with the AG and CUB, ruling that “to allow Rider SMP would be to 
                                                 
1 AMI meters enable measurement of time-based rates.  ferc.gov/eventcalendar/Files/20070423091846-EPRI - 
Advanced Metering.pdf. 
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improperly consider in isolation changes in a particular portion of a utility’s revenue 
requirement” and determining that this Rider “constitutes unlawful single-issue 
ratemaking that is not justified by any special circumstances.”  Commonwealth Edison 
Co. v. Ill. Commerce Comm’n, (2nd Dist. 2010) 405 Ill. App. 3d 389, 415, 937 N.E.2d 
685, 688.   

 
On June 1, 2009, ComEd petitioned for authorization to implement Rider SMP.  

This petition commenced the instant proceeding.  The Commission issued a final Order 
in this Docket on October 14, 2009.  Pursuant to the Commission-approved tariffs, 
(renamed Riders AMP and AMP-CA) ComEd would install 141,000 AMI meters and 
implement a Customer Application Program, which was designed to measure how 
customers responded to the AMI meters and other energy-efficient equipment provided 
by ComEd.  These Riders also contained a cost recovery mechanism so that ComEd 
could recuperate the cost of this 9-month program.   

 
The AG and CUB appealed the final Order in this proceeding, but they did not 

seek a stay of the final Order.  Hence, ComEd’s AMI program and the collection of 
funds for that program went into effect.  On March 19, 2012, the Appellate Court issued 
a final Order regarding the case at bar, finding, again, that such a Rider constitutes 
illegal single-issue ratemaking.  People ex rel. Madigan v. Ill. Commerce Comm’n, 2012 
IL App (2d) 100024 at 8, 967 N.E.2d 863.  However, while the Appellate Court reversed 
this Commission, it did not remand this matter to the Commission for further 
proceedings.  Id. at 14.  The mandate in this matter issued on November 9, 2012.   

 
Because ComEd collected payment for the AMI program that was the subject of 

this docket and the manner in which ComEd collected those funds (a single-purpose 
Rider) has been found to be illegal, the AG and CUB now seek to reopen this docket, 
arguing that a remand proceeding in this docket must promptly commence for the 
purpose of calculating a refund for ComEd customers.  See, e.g., Remand Motion at 4.   

 
The Arguments Regarding Opening a Remand Proceeding in the Instant Docket 

 
The AG and CUB aver that issuance of the mandate from the Appellate Court 

returned jurisdiction to this Commission.  Remand Motion at 3.  This statement is not 
correct.  The effect of a mandate is governed by the Supreme Court Rules, which 
provide that:  

 
Filing of Mandate in Circuit Court and Proceedings Thereafter 

(a) Filing of Mandate. The clerk of the circuit court shall file the mandate 
promptly upon receiving it. 
 
(b) Dismissal or Affirmance. When the reviewing court dismisses the 
appeal or affirms the judgment and the mandate is filed in the circuit court, 
enforcement of the judgment may be had and other proceedings may be 
conducted as if no appeal had been taken. 
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(c) Remandment. When the reviewing court remands the case for a new 
trial or hearing and the mandate is filed in the circuit court, the case shall 
be reinstated therein upon 10 days' notice to the adverse party. 

 
S. Ct. Rule 369.  Thus, jurisdiction re-vests in the circuit court or an administrative 
agency when an appellate court remands a matter to the court or the agency, or, when 
the matter is dismissed or affirmed, and enforcement of the appellate decision has yet 
to take place.  Here, there was no remand and the Appellate Court did not dismiss or 
affirm the final decision in this case.  This Commission is not re-vested with jurisdiction.   
 

The AG and CUB cite Independent Voters of Illinois v. Ill. Commerce Comm., 
(1987) 117 Ill 2d 90, 104, 510 N.E.2d 850, arguing, essentially, that ComEd’s customers 
are due a refund and this Commission must provide a remedy for its decision to 
approve an unlawful tariff.  Remand Motion at 3-6.  While Independent Voters concerns 
a refund for an unlawfully-collected rate increase, the issue in that case was the 
propriety of the Commission’s decision after it had been reversed and the matter had 
been remanded for further proceedings to address the Appellate Court’s determination.  
Independent Voters, 117 Ill. 2d at 93.   

 
In Independent Voters, the Supreme Court determined that, in a 1971 rate case 

order the Commission had illegally included certain costs in the rates of a utility (Illinois 
Bell Telephone Company).  While the appeal of that Commission decision was pending, 
the utility filed for an additional rate increase.  The first rate case order was in effect 
during the litigation of the second rate case, including the time when the first rate case 
was on appeal because no party requested a stay of the Commission’s first rate case 
order.  The second rate case order became effective on January 1, 1974.  After reversal 
and remandment of the first rate case order, the Independent Voters group sought a 
refund of the amounts paid under the 1971 (first) rate order that the Supreme Court had 
found to be illegal.  Id. at 95.    

 
Noting that the first rate case order had not been stayed, the Supreme Court 

ruled that a Commission-approved rate case order cannot be deemed to be excessive 
for the purpose of reparations, (refunds, in this case) if the Commission had found it 
reasonable, even if that rate case order was later set aside by a reviewing court.  It 
made this conclusion because Section 71 of the Public Utilities Act (which is in 
substance is now 220 ILCS 5/10-204) provided that the order shall remain in effect 
during the pendency of an appeal, unless it is stayed or suspended.  Id. at 97-98.  It 
ruled that the portion of the rates that was held to be erroneously-set by the 
Commission should be refunded to customers who paid them from the time when the 
Supreme Court issued its decision in the first rate case until the time when the new 
rates took effect.  Id. at 102-03.  Independent Voters requires a certain amount of refund 
when a rate is found to be invalid, but it does so upon remandment from the Appellate 
or Supreme Court to the trier of fact (the Commission).   

 
Staff and ComEd filed Responses to the AG/CUB Motion on January 22, 2013.  

Citing Supreme Court Rule 369(b) and Dalan/Jupiter v. Draper and Kramer, Inc., (1st 
Dist. 2007) 372 Ill. App. 3d 362, 368, 865 N.E.2d 442, Staff contends that, because the 
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Appellate Court did not remand the instant matter, this Commission does not have 
jurisdiction to open a “remand proceeding.”  Staff Response at 2-3.  The AG/CUB filed a 
Reply regarding this Motion on January 25, 2013.   
 
 In its Response the Motion to Open a Remand Proceeding, ComEd avers that 
the AG never requested remandment from the Appellate Court in its prayer(s) for relief 
to that court. ComEd posits that this Commission does not have jurisdiction to open a 
proceeding on remand.  ComEd avers that the AG/CUB’s claim that a refund is 
warranted does not justify an unlawful remand proceeding as a means to award any 
refund.  ComEd Response at 3, 4.   
 
Analysis and Conclusions 
 
 As both Staff and ComEd have pointed out, unless there is a remand order, this 
Commission does not have jurisdiction to entertain a matter after having been reversed 
on appeal.  Dalan/Jupiter, 372 Ill. App. 3d 362, 367-68 makes this clear.  In that case, 
after the Appellate Court reversed the trial court without any remand, the trial court 
entertained an attorney’s fee petition.  The Appellate Court ruled that the trial court had 
no jurisdiction to consider that fee petition or any other matter.  It pointed out that 
Supreme Court Rule 369(b) provides that other proceedings may be conducted (by the 
trier of fact) on the filing of the mandate, following dismissal of an appeal or an 
affirmance by the reviewing court.  The Appellate Court concluded that this Rule does 
not apply to reversal without remand.  It determined that where a judgment is reversed 
with no order remanding the case it cannot be reinstated in the court which entered the 
judgment from which the appeal was taken.  Id. at 368.   
 
 And so it is here.  The Appellate Court reversed the Commission but it did not 
remand this case to the Commission.  This Commission, like the circuit court in 
Dalan/Jupiter, lacks jurisdiction to conduct any “remand proceedings” without a remand 
order from the Appellate or Supreme Court.  See also, 220 ILCS 5/10-201(e)2

 

.  This 
Motion should be denied.   

 It should be noted, however, that the AG and CUB correctly point out that a 
refund could be due to ratepayers, due to the Appellate decision finding that the 
Rider(s) that collected funds for the AMI program were illegal.  Section 9-250 of the 
Public Utilities Act provides that:  
 

5/9-250. Rates, charges or regulations found to be unjust; 
redetermination by Commission 

§ 9-250. Whenever the Commission, after a hearing had upon its own 
motion or upon complaint, shall find that the rates or other charges, or 
classifications, or any of them, demanded, observed, charged or collected 

                                                 
2  If this Commission were to open a remand proceeding, the time limitation on completion of that proceeding is six 
months from the November 9, 2012, the date when the mandate issued.  220 ILCS 5/10-201(e)(vi).   
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by any public utility for any service or product or commodity, or in 
connection therewith, or that the rules, regulations, contracts, or practices 
or any of them, affecting such rates or other charges, or classifications, or 
any of them, are unjust, unreasonable, discriminatory or preferential, or in 
any way in violation of any provisions of law, or that such rates or other 
charges or classifications are insufficient, the Commission shall determine 
the just, reasonable or sufficient rates or other charges, classifications, 
rules, regulations, contracts or practices to be thereafter observed and in 
force, and shall fix the same by order as hereinafter provided. 
 
The Commission shall have power, upon a hearing, had upon its own 
motion or upon complaint, to investigate a single rate or other charge, 
classification, rule, regulation, contract or practice, or any number thereof, 
or the entire schedule or schedules of rates or other charges, 
classifications, rules, regulations, contracts and practices, or any thereof 
of any public utility, and to establish new rates or other charges, 
classifications, rules, regulations, contracts or practices or schedule or 
schedules, in lieu thereof. 

 
220 ILCS 5/9-250; emphasis added.   
 

From the information provided, it is not possible to determine with certainty that a 
refund is due.  However, it appears to be possible that one is due.  If the Commission is 
of the opinion that a refund is or may be warranted for ComEd’s customers, it could 
initiate a new proceeding for the purpose of determining whether any refund is 
warranted, and if so, how much, pursuant to Section 9-250 of the Act.  Thus, it appears 
that the remedy requested by the AG/CUB Motion is incorrect, but the substance of this 
motion (whether a refund to consumers is due and if so, how much) could be addressed 
in a Commission-opened Section 9-250 proceeding.   
 
 Thus, we recommend denying the AG/CUB Motion to Initiate a Remand 
Proceeding, but, if the Commission is of the opinion that the possibility of a refund 
exists, issuing an Order commencing a Section 9-250 proceeding for the purpose of 
determining whether a refund is in order, and if so, how much the refund will be.   
 
The Motion to Consolidate 
 
 The AG and CUB also filed a motion to consolidate this matter with two other 
Commission Dockets, 11-0459 and 12-0371.  These two Dockets are the reconciliations 
of revenues collected by ComEd pursuant to the AMI program that the instant Docket 
initiated.  ComEd and Staff filed Responses to this Motion on January 25, 2013.  Staff 
filed a Reply to ComEd’s Response on February 1, 2013.  CUB and the AG filed a 
Reply also on February 1, 2013.  If this Commission denies the AG/CUB Motion to 
Initiate a Remand proceeding, any consolidation of a non-existent proceeding (the 
instant matter) with the other two dockets becomes a moot issue.   
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 However, if the Commission decides to initiate a remand proceeding, this 
consolidation request should nevertheless be denied.  Reconciliation proceedings 
concern the prudence of the expenditures made.  (See, e.g., Docket 01-0707 generally).  
Typically, they do not concern the legality of the tariff giving rise to a utility’s ability to 
collect funds for a particular purpose.  While the AG/CUB Motion to Consolidate asserts 
that the two reconciliation Dockets cited above involve a Commission assessment of the 
amount of revenues collected pursuant to Rider AMP, as ComEd points out in its 
Response to this Motion, the Motion to Consolidate does not explain how collecting 
revenues pursuant to an illegal tariff is factually or legally related to the prudence of the 
expenditures made pursuant to that tariff.3  See, ComEd Response to the AG/CUB 
Motion to Consolidate at 3-4.4

 
   

 The AG/CUB Motion to Consolidate states that some (unidentified) evidence that 
was submitted in the two reconciliation Dockets at issue would be probative regarding 
the refunds that could be due to ComEd’s customers.  However, if that evidence was 
submitted by the AG or CUB, it seems to be a simple matter for them to re-submit this 
evidence in another proceeding.  Additionally, if this unidentified evidence was 
submitted by ComEd, no reason is stated indicating that the AG or CUB cannot 
subpoena it from another party.  There is no law requiring an opponent to present 
evidence that benefits a party when that party can subpoena that evidence from the 
opponent.  Without more information, whatever evidence was submitted in the two 
reconciliation Dockets appears to be fully accessible to the AG and CUB.   
 

Therefore, for the reasons stated herein, we recommend denying the Motion to 
Consolidate, in its entirety.   
 
The Motion to “Submit Related Documents” 
 
 In their Reply Brief supporting their Motion to Initiate Remand Proceedings, the 
AG/CUB cited a portion of a petition seeking a “Bridge Tariff” regarding its AMI pilot 
program.  ComEd, on January 28, 2013, filed a Motion to “Submit Related Documents,” 
arguing, essentially, that the language that the AG/CUB cited is taken out of context.  
The AG/CUB filed a Response to the “Motion to Submit Related Documents on 
February 1, 2013.   
 
 The language cited by the AG/CUB, however, speaks for itself.  It appears to 
express ComEd’s opinion regarding the effect of the Appellate Court’s decision.  It 
states, in pertinent part that:  
 

                                                 
3 However, the AG and CUB do acknowledge that consolidation is not necessary.  See, AG/CUB Reply in Support 
of its Motion to Consolidate at 4.   
4 Attached to ComEd’s Response to the Motion to Consolidate is a copy of a Motion to Dismiss Docket 11-0459.  It 
appears that this Motion is identical in substance to one filed by ComEd in Docket 12-0371.  (See, ComEd Response 
to Motion to Consolidate at 2).  These motions, ComEd states in its Response to the Motion to Consolidate, assert 
that the Appellate Court decision in the matter here renders the Commission without authority to conduct 
reconciliation proceedings.   
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Even if (the tariff at issue) it is adopted, ComEd will lose millions of dollars 
in authorized return of and on AMI investments that would otherwise have 
accrued between September 30, 2010, and when new rates reflecting the 
current rate base will be approved (unless, of course, the Appellate 
Opinion is reversed), assuming the Appellate Court opinion is not 
overturned.  

 
See, AG/CUB Reply regarding its Remand Motion at 5, citing ComEd Bridge Tariff 
Petition at 5-6. 
 
 ComEd’s Motion in this regard should be denied.  A determination regarding 
whether a refund is warranted is premature at this time.  Moreover, this determination 
appears to be a purely legal issue.  Therefore, any statement made by ComEd 
expressing its opinion regarding the legal effect of the Appellate decision is not 
probative here.  A determination as to whether a refund is warranted should be made 
after careful briefing regarding the scope of the Appellate Decision and its effect upon 
the general public’s right to recovery.  Any attempt on the part of ComEd to explain the 
statement cited in part above, therefore, will not aid the Commission in making the 
determinations that it must make here.   
 
 Accordingly, we recommend denying ComEd’s “Motion to Submit Related 
Documents,” in its entirety. 
 
 
CES/DEK:jt 
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