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Commonwealth Edison Company, North Shore Gas Company, The Peoples Gas Light 

and Coke Company, MidAmerican Energy Company, Northern Illinois Gas Company d/b/a 

Nicor Gas Company, Ameren Illinois Company d/b/a Ameren Illinois, and Mt. Carmel Public 

Utility Company (collectively, the “Utility Stakeholders”) jointly submit this Reply Brief relating 

to the Illinois Commerce Commission Staff (“Staff”) Proposed Draft Rule on Rate Case 

Expenses filed with Staff’s Initial Brief on January 18, 2013 (the “Draft Rule”).  Appendix A to 

this Reply Brief incorporates into Staff’s Draft Rule various Utility Stakeholder comments, in 

legislative format.  A Final Order in this proceeding should adopt the changes to Staff’s Draft 

Rule contained in Appendix A. 

INTRODUCTION 

Although Staff developed the Draft Rule working cooperatively with all parties to this 

proceeding in a workshop setting, the Initial Briefs of the People of the State of Illinois and the 

Citizens Utility Board (“AG/CUB”) and Staff reveal fundamental disagreements about the 

process at issue and the scope and effect of the rule that this proceeding will create.  The parties 

agree that the rule the Illinois Commerce Commission (“ICC” or “Commission”) ultimately 

creates in this Docket will “provide guidance for all parties as to what evidence is needed to 

establish attorney fees and expert witness fees.”  November 2, 2011 Initiating Order (“Initiating 
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Order”) at 1.  This will allow the Commission to assess the justness and reasonableness of these 

fees when they are included in rate case expense.   

The parties disagree about the applicability of civil case law concerning fee shifting 

awards.  In civil fee shifting cases, requiring a litigant to pay the prevailing party’s legal fees is 

an exception to the usual rule that each party pays its own fees.  The fee shifting concept 

obviously does not apply in the rate case context, where under the Illinois Public Utilities Act 

(“PUA” or the “Act”) – both Article IX and the Energy Infrastructure and Modernization Act 

(“EIMA”) – utilities are entitled to recover legal fees in rates.  In civil cases courts often have 

“discretion” to award fees.  No such discretion exists here – fees deemed just and reasonable are 

recoverable as a matter of right.   

To be clear, case law on fee shifting can provide useful guidance to the Commission as to 

what type of proof should be required of utilities seeking to include rate case expenses in their 

revenue requirement and of parties contesting those expenses.  It is a mistake, however, to 

believe that fee shifting case law can govern the substantive determination of justness and 

reasonableness of rate case expenses.  Moreover, this proceeding should not pre-judge any 

substantive issues of justness and reasonableness.  The Draft Rule should simply establish a 

process for providing evidence to the Commission so that the Commission can make this 

substantive determination.  Justness and reasonableness cannot be determined in a vacuum.  By 

necessity this determination can only be made in the context of specific facts in specific cases.  

In addition, several inflammatory statements in AG/CUB’s Initial Brief set the wrong 

tone for the Commission’s analysis of these issues, which the Utility Stakeholders must address 

up front.   

 First, AG/CUB state that “ratepayers are in the unusual position of always being 
required to finance the (reasonable) litigation expenses of a utility working against 
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their financial interests … [and] … ratepayers have no say in who is hired by the 
utility or in the hourly rates charged by these litigation opponents.”  AG/CUB Init. 
Br. at 3.  This ignores the fundamental regulatory principle that rate case expenses 
are incurred for the benefit of both the utility and its customers in that the 
collection of just and reasonable rates reflecting the cost of service is essential to 
the provision of reliable service.  See 220 ILCS 5/1-102.  In addition, whether or not 
customers are able to choose the utility’s legal counsel is irrelevant.  Customers do 
not choose suppliers of wood poles or underground pipe or cable, they do not make 
decisions on hiring and firing utility employees, and they do not make decisions about 
anything else related to vendors or operating expenses.  Likewise, most customers do 
not choose who represents their own interests in proceedings before the Commission.  
And even in the fee shifting analogy that AG/CUB rely on, civil litigants do not select 
their opposing counsel.  The relevant question is whether a utility’s rate case expenses 
are reasonable.  

 Second, AG/CUB state: “The Commission must recognize the utility’s inherent goal 
in a Section 9-201 proceeding to maximize profits and provide dividends to its 
shareholders.”  AG/CUB Init. Br. at 8.  This is untrue and inappropriate.  A utility’s 
inherent goal is to provide safe and reliable service in exchange for the opportunity 
to earn a return on its prudent and reasonable investment.   

 Third, AG/CUB distort the Act itself, by extracting “least cost” from Section 8-401 
and reading that as a standalone mandate.  Section 8-401 requires that service and 
facilities provided by utilities must be “in all respects adequate, efficient, reliable and 
environmentally safe and which, consistent with these obligations, constitute the 
least-cost means of meeting the utility’s service obligations.”  220 ILCS 5/8-401 
(emphasis added).  To the extent Section 8-401 even applies to rate case expenses – 
and the Utility Stakeholders argue that it does not – the Commission and courts have 
never interpreted this statute as requiring a utility to procure goods and services on a 
“lowest bidder” basis. Thus, contrary to AG/CUB’s insinuation, there is no mandate 
that legal services procured by utilities be the cheapest legal services that money can 
buy.   

The purpose of this rulemaking is “to provide guidance for all parties as to what evidence 

is needed to establish attorney fees and expert witness fees.”  Initiating Order at 1.  This 

rulemaking is not a crusade against utilities, shareholders, or private sector lawyers.  The parties 

must continue to work together cooperatively if the Commission’s commendable goal of 

determining how to apply Section 9-229 of the Act is to be achieved.   
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I. Section ___.10 Authority 

A. Applicable Law 

a. Rate Case Expense Recovery 

AG/CUB argue that Section 8-401 of the Act applies to the Commission’s assessment of 

rate case expense, which “must be guided by the General Assembly’s directive that essential 

utility service rates be ‘least cost’.”  AG/CUB Init. Br. at 5, quoting 220 ILCS 5/8-401.  

AG/CUB’s argument is misplaced.  Section 8-401, entitled “Duty of public utilities regarding 

provision of services and facilities,” relates to utility service obligations and conditions.  Section 

8-401 was not intended to be applied to Article IX or performance based formula rate cases 

generally, nor rate case expense specifically.  Section 8-401 is implemented through 83 Ill. 

Admin. Code 411, Electric Reliability.  Part 411 relates to the Commission’s policies regarding 

reliability of facilities and services and does not concern rates. See 83 Ill. Admin. Code 411, et  

seq.  Moreover, Commission orders relating to energy planning proceedings reveal that Section 

8-401 was part of the statutory and regulatory requirements that governed utility energy plans, 

investment choices in energy facilities, and related proceedings – not rate cases.  See Proceeding 

to Adopt An Elec. Energy Plan for Mid-American Energy Co., Dkt. No. 95-0340, 1997 WL 

33771775, Order (March 12, 1997); see also Re Union Elec. Co., Dkt. No. 90-0042, 1990 WL 

508136, Order (November 20, 1990).      

Moreover, Section 8-401 is clear that service and facilities provided by utilities must be 

“in all respects adequate, efficient, reliable and environmentally safe and which, consistent with 

these obligations, constitute the least-cost means of meeting the utility’s service obligations.”  

220 ILCS 5/8-401 (emphasis added).  Indeed, the Commission has made it clear that “least-cost” 

service does not mean “the most simple, basic and cheapest” service.  See In re Commonwealth 

Edison Co., ICC Docket No. 07-0566 (Order Sept. 10, 2008) (“Our least cost requirements, 
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however, do not require that electric service be the most simple, basic, and the cheapest form of 

electric service available.”).  Thus, even if Section 8-401 applies to rate case expenses – and the 

Utility Stakeholders argue that it does not – legal services should be those that will contribute to 

the utility’s ability to provide adequate, efficient, reliable, and environmentally safe service by, 

among other things, reasonably ensuring cost recovery through the assistance of skilled and 

capable counsel.  AG/CUB’s selective reading of the statute is counterproductive and the 

Commission should reject AG/CUB’s invitation to rely upon Section 8-401 in any respect in 

considering the Draft Rule.   

b. Recovery of Attorneys’ Fees Generally 

The Illinois Appellate Court has offered guidance to the Commission in its assessment of 

rate case expense under Section 9-229 of the Act.  People ex rel. Lisa Madigan v. Illinois 

Commerce Comm’n, 2011 IL App (1st) 101776 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 

2012) (“Madigan”), appeal denied (Ill. Sup. Ct. Sept. 26, 2012); Staff Init. Br. at 7; AG/CUB 

Init. Br. at 6.  Madigan directly addressed the sufficiency of the findings that the Commission 

must make under Section 9-229 and suggested that, on remand, the Commission has “the ability 

to consider the factors presented to establish the amount of attorney fees requested.”  Id., ¶ 52.  

Thus, the guidance to be found in Madigan is in the factors that may be considered, where 

applicable, in determining the reasonableness of rate case expenses.  In this respect, the Madigan 

court cited Illinois cases involving an award of attorneys’ fees, including Kaiser v. MEPC 

American Props., Inc., 164 Ill. App. 3d 978 (1st Dist. 1987).  Madigan, 2011 IL App (1st) 

101776, ¶ 51.   

In Kaiser, the Illinois Appellate Court listed the following factors to be considered with 

respect to an award for attorneys’ fees:  “the skill and standing of the attorneys, the nature of the 

case, the novelty and/or difficulty of the issues and work involved, the importance of the matter, 
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the degree of responsibility required, the usual and customary charges for comparable services, 

the benefit to the client, and whether there is a reasonable connection between the fees and the 

amount involved in the litigation.”  Kaiser, 164 Ill. App. 3d at 984.  See also Hensley v. 

Eckerhart, 461 U.S. 424, 429-30, n.3 (1983) (listing twelve factors to be considered in 

determining the amount of an attorneys’ fees).  As Staff recognizes in its Initial Brief (at 8), the 

Draft Rule reflects this guidance in Section ___.300 by incorporating a list of factors for the 

Commission to consider “in determining the reasonableness” of rate case expenses.   

Beyond this guidance as to the factors to consider and the evidence to review, which is 

duly accounted for in the Draft Rule, little more can be gleaned from cases involving attorneys’ 

fees petitions.  These cases cannot be used for substantive recovery standards at the ICC.  These 

cases arise in a fee shifting context that is not analogous to the rate case proceeding context at 

issue here, which involves standard operating expenses recoverable as of right by the utility.  

DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 561 (1971) (holding that 

“just and reasonable” rates “should be sufficient to provide for operating expenses” and that 

“rate-case expense is ordinarily properly and fairly allowed as an operating expense”); Madigan, 

2011 IL App (1st) 101776, ¶ 13 (“Illinois courts have allowed utilities to recover rate case 

expense because ‘[t]he costs incurred by a utility to prepare and present a rate case are properly 

recoverable as an ordinary and reasonable cost of doing business.’”) (citation omitted). 

The fee shifting cases involve the “American Rule” – i.e., each party in civil litigation 

bears its own attorneys’ fees unless otherwise specified, and often involve discretion on the part 

of the court as to whether and to what extent attorneys’ fees should be awarded.  See Kaiser, 164 

Ill. App. 3d at 983 (American Rule); Hensley, 461 U.S. at 424 (discretion); Johnson v. Georgia 

Highway Exp., Inc., 488 F.2d 714, 715, 716 (5th Cir. 1974) abrogated on other grounds by 
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Blanchard v. Bergeron, 489 U.S. 87 (1989) (discretion).  The American Rule stands in stark 

contrast to the express recoverability of rate case expenses.  Moreover, the fee shifting principle 

is inconsistent with the fact that rate case expenses are incurred for the benefit of both the utility 

and its customers in that the collection of just and reasonable rates reflecting the cost of service 

is essential to the provision of reliable service.  See 220 ILCS 5/1-102.  In light of these 

distinctions, it is inappropriate to use this body of law as a basis to disallow rate case expenses 

legitimately and reasonably incurred by utilities or hold them to standards developed in civil 

litigation.  Indeed, Staff correctly recognizes that the cases addressing attorneys’ fees, like 

Kaiser, are not “controlling law for the Commission in its efforts to abide by the requirements of 

Section 9-229.”  Staff Init. Br. at 7.   

AG/CUB on the other hand try to extract more out of the Kaiser decision by arguing that 

several of their positions are “consistent” with Kaiser even though none of them are addressed in 

that decision.  AG/CUB Init. Br. at 10-11.  For example, AG/CUB argue that in assessing the 

reasonableness of attorneys’ hourly rates, the Commission should consider “the (computed) 

hourly rate of Staff, AG and CUB counsel, as well as other intervenor attorneys.”  AG/CUB Init. 

Br. at 9.  On the contrary, as reflected in Section ___.300(8) of the Draft Rule, the test is and 

should be reference to market rates for comparable services.   

In Illinois, courts determining whether attorneys’ fees are appropriately awarded have 

consistently held that the reasonableness of such fees should be determined, among other things, 

by reference to the market rate for such services.  See Rackow v. Illinois Human Rights Comm’n, 

152 Ill. App. 3d 1046, 1062-63 (1987) (naming “customary charge in the community” among 

factors to be considered in determining the reasonableness of fees); Demitro, 388 Ill App. 3d 15, 

23 (1st Dist. 2009) (explaining that “reasonable hourly rate is ‘the prevailing market rate in the 
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relevant legal community for similar services by lawyers of reasonably comparable skills, 

experience, and reputation.’”) (citation omitted); Kaiser, 164 Ill. App. 3d at 984.  See also Ill. 

Sup. Ct. R. 1.5 (explaining that “factors to be considered in determining the reasonableness of a 

fee” include “the fee customarily charged in the locality for similar services.”).  This is also true 

for fees awarded to in-house counsel.  See Cent. States, Southeast and Southwest Areas Pension 

Fund v. Cent. Cartage Co., 76 F.3d 114, 115-116 (7th Cir. 1996) (prevailing plaintiff in an 

ERISA action was entitled to an award of attorneys’ fees under that statute, and thus could 

receive “market value” for the time its in-house counsel spent prosecuting the claim); AMX 

Enter., L.L.P. v. Master Realty Corp., 283 S.W. 3d 506, 516-20 (Ct. App. Tx. 2009) (plaintiff 

corporation could recover its in-house counsel’s fees under a state statute allowing for such 

recovery “at the market rate for outside counsel” where in-house counsel actively worked on the 

litigation).   

Indeed, many courts have rejected an argument analogous to AG/CUB’s in upholding 

awards of attorneys’ fees to public sector or nonprofit attorneys that are based on market billing 

rates.  In Blum v. Stenson, 465 U.S. 886, 895 (1984), the Supreme Court held that attorneys’ fees 

awarded to nonprofit attorneys under the statute allowing for fee recovery in civil rights cases 

“are to be calculated according to the prevailing market rates in the relevant community, 

regardless of whether plaintiff is represented by private or nonprofit counsel.”  Since then, 

“[c]ourts have applied Blum to calculate government attorneys’ fees in a variety of contexts 

beyond civil rights litigation.”  NLRB v. Local 3, Int’l Bhd. of Elec. Workers, 471 F.3d 399, 406-

07 (2d Cir. 2006) (noting that “[c]onsistent with this precedent district courts in this Circuit 

generally employ market rates to calculate awards of government attorneys’ fees.”); see also 

United States v. City of Jackson, 359 F.3d 727, 732-34 (5th Cir. 2004) (same); United States v. 
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Big D. Enter., Inc., 184 F.3d 924, 936 (8th Cir. 1999) (same); Napier v. Thirty or More 

Unidentified Federal Agents, Employees, or Officers, 855 F.2d 1080, 1092-93 (3d Cir. 1988) 

(same); Pakter v. New York City Dept. of Educ., No. 08-CW-7673, 2011 WL 308272 (S.D.N.Y. 

Jan. 31, 2011) (“Market rate is appropriate regardless of whether Defendants’ attorneys are 

private attorneys, non-profit attorneys, or government employees.”).   

Moreover, although AG/CUB assert that the so-called “computed” hourly rates of 

counsel for Staff and ratepayer advocates “can be easily computed through public records” (Init. 

Br. at 9), they offer no detail on exactly what public information they are referring to, how the 

computation would be performed, and who would perform or verify the computation.  

Furthermore, “because government attorneys receive a fixed salary and do not bill a client for 

their services, a proportionate share of attorneys’ salaries does not necessarily correlate to 

expenses actually incurred in pursuing a given case.”  Local 3, 471 F.3d at 407.  “It is axiomatic 

that attorney billing rates do not correlate with annual salary because an attorney’s billing rate is 

designed to cover more than the attorney’s net income expectations.  Moreover, we have long 

recognized that the hourly rate of the local legal community may serve as a benchmark for 

determining the amount of attorney’s fees to be imposed upon a party.”  Big D Enters., 184 F.3d 

at 936 (rejecting argument that hourly rate chosen for fee award to government was 

disproportionate because it would scale out to a salary much higher than the government 

attorney’s actual salary).   

Thus, whatever the “computed” hourly rates of the in-house counsel at Staff, the AG and 

CUB may be calculated to be, that figure would likely need to be adjusted to include items that 

private sector attorneys cannot attribute to a particular client or matter and therefore do not 

separately charge for, including, among other things, rent, utility bills, phone charges, secretarial 



 

10 
 

support, computer equipment, software expenses, health insurance, retirement plan contributions, 

and other expenses ordinarily included in office overhead, as well as a net income component.  

Accordingly, the Commission should reject any consideration of the “computed” hourly rates of 

Staff, the AG and CUB as wholly irrelevant to the determination of the justness and 

reasonableness of rate case expense. 

For the same reasons, Staff’s suggested revisions to Section __.300(a)(8) should be 

rejected.  These revisions seek to add “other jurisdictions” into the analysis of market data 

concerning fees.  The Utility Stakeholders addressed a similar iteration of these revisions in their 

Initial Comments on October 31, 2012.  See Init. Joint Comments at 14-15.  Because these 

revisions seek to substitute rates charged in other jurisdictions for the prevailing market rate in 

the relevant legal community, and as discussed further in the Initial Joint Comments, these 

proposed revisions are not appropriate.   

AG/CUB also argue that the appellate court’s decision in Kaiser somehow supports their 

position that the word “necessary” must appear in the Draft Rule.  Any such “necessity” 

requirement would simply create confusion over the Section 9-229 standard of “justness and 

reasonableness” and would be contrary to the law.  It is well established under Illinois law that 

when interpreting a statute, the Commission cannot rewrite its provisions or depart from its plain 

language by reading into it terms that were not expressed by the legislature.  See People ex rel. 

Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009) (“It is a cardinal rule of statutory construction that 

we cannot rewrite a statute, and depart from its plain language, by reading into it exceptions, 

limitations or conditions not expressed by the legislature.”).  It also would be inappropriate for 

the Commission to “enlarge the meaning of an unambiguous statute” to make it consistent with 
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the Commission’s ideas of “orderliness and public policy.”  Harshman v. DePhillips, 218 Ill. 2d 

482, 512 (2006), quoting Henrich v. Libertyville High Sch., 186 Ill. 2d 381, 394-95 (1998).  

The Utility Stakeholders demonstrated in their Initial Comments (at 2-7) that a necessity 

requirement should not be included in the Draft Rule.  Staff agreed in reply to strike references in 

the Draft Rule to “necessary” and to replace those references with “reasonable.”  See Staff 

Proposed Draft Rule on Rate Case Expenses dated November 28, 2012.  AG/CUB nevertheless 

argue that the Draft Rule should include a reference to “necessity” to provide the Commission 

with an additional “tool.”  AG/CUB Init. Br. at 12.  Any such reference to necessity will cause 

confusion as to whether it is a separate determination for the Commission to reach and, if it is, 

then it will force the Commission to determine – after the fact – what is or is not “necessary” in 

preparing and prosecuting a rate case.  For the above reasons, the Commission should adopt the 

Utility Stakeholders’ and Staff’s position that reference to “necessary” or “necessity” in the Draft 

Rule is not warranted. 

B. Qualifications of Rate Case Expense Witness 

In its Initial Brief, Staff addresses a topic not specifically identified for briefing by the 

ALJ at the December 4, 2012 status hearing: the propriety of accountant testimony regarding the 

recoverability of legal expenses.  Staff Init. Br. at 8.1  Staff opines that “accountants are not well 

situated to offer expert opinions on whether a certain legal activity is properly recoverable as rate 

case expense or whether undue costs were incurred in performing that activity.”  Id.  To the 

extent Staff is suggesting that either its own or utility company employees, including 

                                                 
1 Staff titled this section of its Initial Brief “Expert Witness Testimony Requiring Legal Judgment.”  The Utility 
Stakeholders briefly address this topic here, but respectfully request the opportunity to further brief this issue to the 
extent the ALJ deems it appropriate to revise the draft rule with regard to this topic.  
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accountants, are not qualified to offer testimony probative of the justness and reasonableness of 

rate case expense, the Utility Stakeholders disagree. 

To say that accountants and other finance employees “are not well situated” to offer 

expert testimony on aspects of rate case expense belies current and recent practice and is not true 

of accountants – or other utility employees – who are well versed in the rate case process and the 

provision of legal and expert services in a rate case.  Based on their experience, those witnesses 

are able to identify complex issues in a rate case and are familiar with the aspects of a rate case 

that require legal support.  Moreover, they typically work closely with counsel in the discovery 

process, the development of witness testimony, and hearing and briefing strategy.  Further, the 

accountant or other employee sponsoring testimony on behalf of the utility knows how much has 

been budgeted for rate case expense, and is familiar with the legal expenses and other rate case 

expense components incurred in prior rate cases by the utility.  These accountants and employees 

are thus “well situated” to determine whether legal work is needed and whether the resultant cost 

is fair.  The same is true for their ability to evaluate the need for the services provided by 

technical experts, such as rate of return analysts and cost of service and rate design consultants, 

in preparing for and litigating a rate case.   

The same can also be said of Staff accountants who testify in rate cases regarding rate 

case expense.  In fact, historically, this has been Staff’s practice.  Staff accountant witnesses 

routinely recommend both allowances and disallowances of rate case expenses based on the 

reasonableness, prudency, and proof standards that govern all utility expenses in a rate case.  See, 

e.g., Ill.-Am. Water Co., ICC Docket No. 11-0767 (Order Sept. 19, 2012) at 49-53 (one 

consultant’s hourly rate was too high; another consultant’s services were duplicative and 

redundant; other services missing supporting documentation); Aqua Ill. Co., ICC Docket 11-
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0436 (Order Feb. 16, 2012) at 8-9 (projections versus actuals); Cent. Ill. Light Co., et al., ICC 

Docket 09-0306 – 0311 (Cons.) (Order Apr. 29, 2010) at 70 (expense related to withdrawal and 

replacement of counsel not reasonable).  Further, Staff testimony allows the Commission the 

resources necessary to both investigate rate case expense and to issue findings regarding its 

recovery.  See 220 ILCS 5/2-105(b) (authorizing the Commission to establish a Staff necessary 

to perform its investigatory duty under the Public Utilities Act, including Section 9-229); 5 ILCS 

100/10-35(c), 220 ILCS 5/10-103 (requiring the Commission to base its findings on the record 

evidence).   

Nonetheless, the Utility Stakeholders recognize that financial witness testimony – 

whether from Staff or a utility – may not be dispositive of whether the Section 9-229 standard 

has been met.  The fact that the math adds up does not necessarily mean that the sum of a stack 

of invoices represents a just and reasonable level of rate case expense.  Staff’s Draft Rule reflects 

this and appropriately provides factors for the Commission to consider in determining what is 

just and reasonable.  It would be inappropriate, however, to determine by rule that utility 

employees that are not attorneys – whether they are accountants or otherwise – cannot provide 

testimony that adequately supports rate case expenses.  This is not to say utilities cannot also 

submit legal or other expert testimony in support of the propriety of the legal services being 

provided, if they deem it supportive of their case.   

II. Section ___.20 Scope 

A. Utility and Affiliate Employees  

Staff, AG/CUB and the Utility Stakeholders all agree that a utility may but need not seek 

to recover the costs incurred by its employees or its affiliates’ employees in connection with 

preparing, supporting and litigating a rate case as part of its rate case expenses.  Staff, AG/CUB 
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and the Utility Stakeholders also agree that in the event a utility does choose to seek rate case 

expense recovery for such costs, the Commission has required that the utility provide the same 

type of information to support a Commission determination of justness and reasonableness 

pursuant to Section 9-229 as for the costs of outside attorneys and technical experts.  

Accordingly, Staff and AG/CUB agreed in their Initial Briefs with the position of the Utility 

Stakeholders that the Draft Rule should include provisions covering the costs of utility and utility 

affiliate employees for which a utility seeks recovery as part of its rate case expenses. 

Again, the Utility Stakeholders stress that the provisions of the Draft Rule only cover 

situations where a utility chooses to seek rate case expense treatment for the costs of its 

employees or its affiliates’ employees incurred in connection with preparing, supporting and 

litigating a rate case.  As the Utility Stakeholders established in their Initial Brief (at 7-10), there 

is no requirement that utilities include expenses related to internal personnel as rate case 

expenses and such a requirement would, in fact, be inappropriate and lead to the perverse effect 

of increasing the rate case expenses of utilities that do not normally treat such costs as rate case 

expenses. 

B. Meaning of “Incremental” 

Although the Utility Stakeholders continue to believe that use of the term “incremental” 

is appropriate, the Utility Stakeholders recognize that there is confusion as to the meaning and 

effect of this term.   The Utility Stakeholders reiterate that the term is intended to make clear that 

only those expenses that are actually rate case expenses and that are actually designated by the 

utilities as rate case expense are subject to the Draft Rule and Section 9-229 of the Act.  The 

Utility Stakeholders believe that Staff agrees with these principles, but disagrees as to whether 

use of the term “incremental” properly implements them.  See Staff Init. Br. at 19.  Therefore, as 
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an alternative to use of the term “incremental,” the Utility Stakeholders suggest the following 

changes to Section __.20:   

Section __ .20 Scope 

The requirements of this Part shall only apply to the amounts described in 
paragraphs (a) and (b) of this Section that are designated by a Utility as rate case 
expense and sought to be recovered by the Utility through rates as such. 

a) Amounts expended by a Utility to compensate outside attorneys and 
technical experts to prepare and litigate a rate case filing.  

b) The portion of the aAmounts expended by a Utility to compensate 
employees of the Utility or any of its affiliates that are specifically 
incurred by the Utility to prepare and litigate a rate case filing and 
designated by the Utility for recovery as rate case expenses.  It is within 
the Utility’s sole discretion whether to include costs associated with 
employees of the Utility or any of its affiliates within rate case expense.  
Costs associated with employees of the Utility or any of its affiliates not 
included within rate case expense are not subject to this Part and are 
recoverable in the same manner as other Utility salaries and wages or 
administrative and general costs. 

These revisions recognize that utility employees may dedicate themselves to a number of 

functions throughout the year, with only a portion of those functions related to the preparation 

and litigation of a rate case.  It would be improper to consider those employees’ entire 

compensation as rate case expense.  These revisions also further clarify that utilities are not 

required to include expenses related to in-house personnel as rate case expenses – the Draft Rule 

applies only when the utility seeks to recover these types of expenses as rate case expense, as 

opposed to recovering them as administrative and general or salaries and wages.   

III. Section ___.200 Required Support for Compensation Costs 

A. Contract/Agreement Between Utility and Outside 
Attorneys/Technical Experts 

As Staff and AG/CUB did not address this issue in their Initial Briefs, the Utility 

Stakeholders refer to the discussion of this topic in their Initial Brief.  See Init. Br. at 12. 
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B. Affidavit of Utility Representative 

Staff and AG/CUB each support the Draft Rule’s inclusion of a requirement that a utility 

representative provide an affidavit prior to the evidentiary hearing in a rate case attesting to the 

accuracy of rate case expenses billing or documentation, the reasonableness of the costs, lack of 

duplication, and that the bills have or will be reviewed and paid by the utility. This requirement 

is redundant and will not aid the Commission in making its determination of justness and 

reasonableness required by Section 9-229.   

Indeed, Staff describes this proposed requirement as “merely . . . an extra layer of 

review” to encourage attorneys and experts to submit bills accurately reflecting their services and 

utilities to request the recovery of costs “reasonably and prudently incurred.”  Staff Init. Br. at 

10.  But this already is the reason for the Draft Rule’s requirements that utilities provide detailed 

information and documentation supporting their rate case expenses, and that the invoices of 

attorneys and experts are subject to the scrutiny and review of Staff, intervenors such as 

AG/CUB, the Administrative Law Judge and ultimately the Commission itself.  Moreover, as 

Staff has admitted, it is the Commission’s determination of whether submitted rate case expenses 

are just and reasonable that is the focus of Section 9-229, not that of the utilities themselves.  

Staff Init. Br. at 8. 

 Both Staff and AG/CUB argue that the value of having an affidavit requirement is that it 

would assure the Commission that the rate case expense invoices were, in fact, both reviewed 

and actually paid by the utility.2  With respect to the payment of attorney and expert invoices, 

there has not been a concern raised by the Commission, nor any evidence presented or even 

suggestion made that invoices provided in support of rate case expenses are not being paid by 

                                                 
2 See Staff Init. Br. at 10 (“there is nothing in the rule to specifically hold a utility representative 

accountable for reviewing those expenses”); AG/CUB Init. Br. at 15 (the affidavit “would provide assurance that the 
amounts charged . . . were actually paid”). 
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utilities.  Indeed, it makes no sense that invoices would not actually be paid, as the attorneys and 

experts would in all likelihood not continue to work for a client that failed to pay its invoices.  

With respect to assuring “review” of rate case expense invoices by utilities, the Utility 

Stakeholders submit that while utilities should (and, in fact, do) review invoices as a matter of 

prudent business practice, the fact that an invoice was or was not reviewed has no impact on 

whether the rate charged or amount of services performed is just and reasonable.  An amount 

charged by an attorney or expert for particular services performed in support of a rate case can be 

just and reasonable whether it has been reviewed or not.  Accordingly, further assuring utility 

review of invoices will not serve the purpose of this rulemaking – to set guidelines for how the 

Commission is to determine the justness and reasonableness of rate case expense and establish 

what information utilities must provide to enable the Commission to make that determination.    

 As the Utility Stakeholders stated in their Initial Brief (at 13), there is no precedent for 

requiring an affidavit by a litigant’s representative in the body of law governing the recovery of 

attorney’s fees and costs in litigation involving fee-shifting or recovery, and neither Staff nor 

AG/CUB cited to any in their Initial Briefs.  While Staff refers to the Sarbanes-Oxley Act 

corporate officer verification requirements and various certification provisions in the PUA, these 

references are not analogous to the present situation involving rate case expense and do not 

support inclusion of an affidavit requirement in the Draft Rule.  The Sarbanes-Oxley Act 

corporate officer verification requirements found at 15 U.S.C. § 7241(a)(1)-(3) apply to financial 

filings required to be made by public companies in the regular course of their business that are 

relied upon by members of the public who have or may invest in shares of those companies.  

Unlike rate case expenses, the financial information certified to by corporate officers under the 

Sarbanes-Oxley Act is not, in the normal course, the subject of a contested, litigated proceeding 
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in which the underlying documentation is produced as part of verified testimony or document 

request responses, reviewed and possibly challenged by multiple parties, reviewed and ruled 

upon by one or more hearing officers (ALJs) and ultimately reviewed and ruled upon by a 

government agency (the Commission) before having any effect on members of the public.  The 

reasons why the Sarbanes-Oxley Act certification requirements exist for public company 

financial disclosures are not present in the context of utilities seeking to recover rate case 

expenses and the Commission making a determination as to whether those expenses are just and 

reasonable under the circumstances of a particular rate case.  The Sarbanes-Oxley Act, therefore, 

does not support an affidavit requirement being present in the Draft Rule. 

 The provisions of the PUA cited by Staff as support for an affidavit requirement not 

being “a new or novel requirement,” likewise fail to support Staff’s proposed affidavit 

requirement.  First, as highlighted by Staff’s Initial Brief (at 11), these are requirements imposed 

by “the General Assembly.”  Here, the General Assembly chose not to impose a similar affidavit 

requirement in Section 9-229 for rate case expenses.  Under statutory construction principles, 

therefore, this point cuts against the inclusion of an affidavit requirement in connection with rate 

case expenses.  See Siciliano v. Village of Westchester Firefighters’ Pension Fund, 202 Ill. App. 

3d 964, 967 (1st Dist. 1990) (“Where a particular provision appears in a statute, the failure to 

include that same requirement in another section of the statute will not be deemed to have been 

inadvertent.”)  

Second, the statutory provisions cited by Staff are inapposite to the context of rate case 

expenses.  Section 8-104(m)(1) of the PUA (220 ILCS 5/8-104(m)(1)) governs the application 

process for large industrial customers of a natural gas utility seeking to be designated as “self-

directing customers” exempt from the energy efficiency standards set forth in Section 8-104(a) – 
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(k).  Section 2-202(e) of the PUA (220 ILCS 5/2-202(e)) requires that public utility tax returns 

submitted to the Commission be verified under penalties of perjury.  Again, as with the 

certification of filings governed by the Sarbanes-Oxley Act, these provisions govern situations 

where filings are being made that are not subject to the scrutiny of a contested proceeding, and 

the General Assembly thus had reason for insisting that information provided in these filings be 

certified as truthful.  The same is true for the rule cited by Staff governing the filing of reports by 

utilities disclosing the issuance and sale of capital stock and securities (83 Ill. Admin. Code § 

240.20).  As explained above and in the Utility Stakeholders’ Initial Brief, those assurances 

already exist in the context of rate case expense, making the affidavit requirement sought by 

Staff and AG/CUB a redundant measure that will serve only to increase the amount of utilities’ 

rate case expenses.   

 Accordingly, the affidavit requirement should be removed from the Draft Rule.  If, 

however, an affidavit requirement is retained, it should include the Utility Stakeholders’ 

proposed modifications agreed to by Staff (see Staff Init. Br. at 10) and AG/CUB (AG/CUB Init. 

Br. at 15). 

C. Meaning and Recoverability of Costs for Support Staff 
or “Support Costs”  

The parties agree that certain expenses that cannot be directly assigned to a particular 

client or matter should be treated as overhead and are not separately recoverable as rate case 

expenses.  See Init. Br. at 13-16; Staff Init. Br. at 13-18; AG/CUB Init. Br. at 14-15.  These are 

largely fixed costs such as rent.  Where the parties disagree is in the determination of which costs 

are in fact overhead, or fixed costs.  The Draft Rule must reflect two things:  

 First, it must recognize different practices among law firms in calculating hourly 

rates and accounting for items like photocopying, travel expenses, and mailing 
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expenses.  Indeed, AG/CUB recognize that what is and is not overhead is a law 

firm and utility specific question, and one that can and should be addressed on a 

case by case basis by reviewing the contracts and other documentation specific to 

each case, not by disallowing entire categories of costs by rule.  See AG/CUB 

Init. Br. at 14.   

 Second, it must recognize the fact that the Act governs the substantive 

recoverability of operating expenses like rate case expenses, and the Draft Rule 

cannot disallow entire categories of rate case expenses that the utility actually 

incurs on the mistaken assumption that they are already accounted for as 

“overhead.”   

Regarding the first point, the Utility Stakeholders agree that costs that law firms cannot 

practicably attribute to particular clients and matters, such as blackberry and local telephone 

charges, check processing, newspaper subscriptions, and secretarial assistance, are overhead 

costs that should not be separately charged to Utilities nor should they be separately recoverable 

as rate case expenses.  Indeed, the very definition of overhead is: “business expenses (as rent, 

insurance, or heating) not chargeable to a particular part of the work or product.”  See 

http://www.merriam-webster.com/dictionary/overhead.  The Draft Rule recognizes this and does 

not include these items in the definitions of “Miscellaneous Expenses” or “Support Staff.”   

Law firms, however, do not necessarily consider variable items that are specifically 

assignable to certain clients and matters – items such as photocopying, mailing expenses, travel, 

paralegal charges, and project assistant charges – as overhead.  While some law firms build some 

of these charges into base rates, some law firms do not.  Instead, they bill those expenses to 

clients who cause the firm to incur those specific charges, i.e., on a “cost-causative” basis to use 
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utility parlance.  For example, some firms use photocopy machines that cannot be enabled unless 

a specific client and matter number are entered into a tracking system, so that copying costs can 

be properly assigned to the exact client and matter causing those costs to be incurred.  The 

Commission should not substitute this direct allocation of costs to cost causers (a principle the 

Commission is intimately familiar with) for a firm’s approximation of the total copying charges 

that it may incur during a year (for example), allocated across the total hours the firm believes its 

numerous attorneys will incur during that period and then bundled into its hourly rates charged to 

all clients – regardless of the amount of such photocopying services a particular client may 

require.  The Commission should therefore reject any rule that disallows separately tracked and 

billed variable charges incurred by law firms.   

Regarding the second point, as discussed in Section I above and in the Utility 

Stakeholders’ Initial Brief, it is not appropriate to use civil case law on fee shifting as a basis to 

disallow costs legitimately and reasonably incurred by utilities.  See Init. Br. at 15.  Rate case 

expenses, including Miscellaneous Expenses and Support Staff, are operating expenses just like 

any other operating expenses and are not extraordinary or unique in any way in the ratemaking 

context.  The fact that Section 9-229 of the Act requires the Commission to make a finding 

regarding rate case expenses does not isolate those costs and hold them to a higher standard for 

recovery than every other operating expense.  Utilities are entitled to recover all of their 

reasonable costs of doing business, including all of their reasonable rate case expenses, whether 

or not state and federal courts deem those costs to be appropriate for shifting from one litigant to 

another.   

Indeed, the Draft Rule goes beyond even the civil fee shifting case law and provides that 

none of the “Miscellaneous Expenses” charged by a law firm itself are recoverable – only those 
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expenses “billed … to third parties” (which presumably means vendors and others that the law 

firm pays, although this is unclear) are recoverable.  See Staff Init. Br. at 13-16; Draft Rule 

Section __.100.  The Draft Rule further confuses the issue by providing that even those third 

party expenses that would otherwise qualify for recovery are not recoverable if they are 

“minimal” unless they are “extraordinary in terms of volume and cost.”  This definition is 

unworkable and will engender countless hours of litigation over what is and is not “billed … to a 

third party” and what is and is not “minimal,” let alone what is and is not “minimal” but 

“extraordinary” at the same time.  Is a hotel invoice incurred by an attorney an expense that is 

billed to a third party?  How can something be minimal and extraordinary at the same time? 

Moreover, if the Commission were to disallow rate case expenses such as photocopying 

and mailing expenses because they do not qualify as recoverable attorneys’ fees – applying a 

standard used in inapposite fee shifting cases – the Commission would need to allow for their 

recovery somewhere else, as they would still be just and reasonable operating expenses.  

Dividing rate case expense recovery in this manner would unnecessarily complicate the cost 

recovery process and unnecessarily increase the level of effort and expense required to litigate 

rate cases.  This is particularly true in the case of participating utilities under EIMA, as explained 

in the Utility Stakeholders’ Initial Brief.  See Init. Br. at 16.  This is because the Commission 

cannot adopt a rule that disallows costs that a statute requires utilities to incur and that a statute 

specifically provides the utility can recover.  Perhaps more importantly, disallowing these costs 

could exceed the rulemaking authority granted to the Commission by the General Assembly and 

– if successfully challenged – could subject the State of Illinois to liability for the costs 

associated with challenging such rule.  See 5 ILCS 100/10-55(c) (party successful in invalidating 
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administrative rule by a court for any reason is entitled to an award of the reasonable expenses of 

litigation, including reasonable attorneys’ fees).    

The Utility Stakeholders thus suggest the following changes to the definition of 

“Miscellaneous Expenses” in Section __.100: 

“Miscellaneous Incidental Expenses” means expenses incurred or billed by an Outside 
Attorney, Outside Technical Expert, or other appropriate party to a third party for costs 
that are incidental to the preparation and litigation of a rate case including, but not limited 
to, travel, travel-related or overtime meals, lodging and related expenses, delivery or 
messenger services, and photocopying, if such costs were specially incurred in 
furtherance of the rate case at issue.  Minimal expenses including, but not limited to 
telephone charges, postage and photocopying may only be recovered if they are 
extraordinary in terms of volume and cost. 

The Utility Stakeholders have also inserted “Incidental” in the definition of “Miscellaneous 

Expenses,” to make that definition consistent with the use of the phrase “Miscellaneous 

[I]ncidental Expenses” throughout the Draft Rule.  The Utility Stakeholders have also capitalized 

“Incidental” throughout the rule when it is part of the defined term. 

IV. Additional Suggested Changes Regarding Formatting, Procedure, or Consistency 

First, in reviewing the Draft Rule, the Utility Stakeholders noted a few formatting errors 

that are indicated in Appendix A.  They are in Section __.100 next to the definition of “Outside 

Attorney and Outside Technical Expert Compensation” (this definition is not indented enough, 

or alternatively the other definitions should be indented less to align with this definition, and 

there is an extra space in both subparagraphs 1 and 2); in Section __.100 in the definition of 

“Employees of the Utility or any of its Affiliates Compensation” (there is an extra space in 

subparagraph 2); in Section __.200(a)(5) (this paragraph is indented too much); and Section 

__.200(c)(v) and (vi) (extra spaces and a missing period).   

Second, the Utility Stakeholders also suggest inserting the phrase “consistent with 

discovery rules” in the first sentence of Section __.200(a).  As the subsection currently reads, 
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parties could mistakenly interpret it to mean that utilities will make available unlimited 

information.  With the suggested revision the sentence will read: “A Utility subject to Section __ 

shall, upon request during discovery, make information available to parties of record consistent 

with discovery rules in order to assist such parties and the Commission … .” 

Third, the Utility Stakeholders also suggest replacing the phrase “test year” and “test year 

operating expenses” in Section __.200(b)(2)(ii) and (iii), respectively, with the phrase “revenue 

requirement” to make these subsections equally applicable to Article IX cases and performance 

based formula rate cases.   

Fourth, the Utility Stakeholders have clarified the use of the defined term “Employees of 

the Utility or any of its Affiliates Compensation” throughout the Draft Rule by ensuring that it is 

properly capitalized whenever it is used and by removing the prefatory language “services 

provided by” or “costs provided by” as that language is encompassed within the definition. 

Fifth, the Utility Stakeholders suggest inserting the same clause regarding projections in 

Section __.200(c)(iv) that is in Section __.200(c)(ii).  Both subsections will then be consistent 

regarding projections: 

ii) Total projected expense update, if the projection is the basis for the total 
requested rate case expense;  

 iii) Actual expense incurred to date, with supporting invoices made available 
upon request; 

iv) Remaining costs projected to be incurred, if the projection is the basis for 
the total requested rate case expense; and  

Lastly, the Utility Stakeholders have included the remaining suggestions from their Initial 

Comments on October 31, 2012.   



 

25 
 

CONCLUSION 

The Utility Stakeholders request that the foregoing be taken into consideration in the 

preparation of the Draft Rule for publication and that, if deemed necessary, the parties be 

permitted to offer additional comments or revisions relating to the Draft Rule prior to 

publication.  

 














