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COMES NOW, Cbeyond Communications, LLC (“Cbeyond”), by and through its

attorneys, and files this Brief in Reply to Exceptions to the Proposed Order. The Exceptions

filed by AT&T on February 4, 2013 demonstrate that Cbeyond’s Exceptions regarding 13-801(g)

are correct.

Section 13-801(g) of the Illinois Public Utilities Act requires that “Interconnection,

collocation, network elements, and operations support systems shall be provided by the

incumbent local exchange carrier to requesting telecommunications carriers at cost based rates . .

.” 220 ILCS 5/13-801(g). AT&T’s Exceptions merely argue that Cbeyond’s 13-801 claim is

limited to “network elements” and “cost-based” rates required under Section 251 of the 1996

Telecommunications Act (the “Act’) because AT&T is an “Electing Provider.” AT&T Brief on

Exceptions at page 4. As is set-forth below in more detail: (1) AT&T’s argument is irrelevant

because Cbeyond’s 13-801 claim is not asking for more than what is required under Section 251

of the Act; and (2) AT&T’s argument agrees with Cbeyond that the 13-801 claim cannot be

dismissed without first dismissing Cbeyond’s breach of contract claim (which would be legally
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improper at this stage). Compare Cbeyond Brief on Exceptions at pages 20-22 with AT&T Brief

on Exceptions, Attachment A at page 2.

I. REPLY TO EXCEPTIONS OF AT&T

Cbeyond asserted in its Brief on Exceptions and it is Second Amended Complaint that

section 13-801(g) of the Public Utilities Act applies to “network elements” provided at TELRIC

pursuant to Section 251 of the federal Act. 2nd Am. Complaint at ¶¶ 36, 37, 46; Cbeyond Brief

on Exceptions at pages 4-5, 8 and 36. TELRIC is the FCC-identified “cost-based” rate for

Unbundled Network Elements (“UNEs”) which AT&T must provide to Cbeyond under Section

251 of the Act. Cbeyond alleges that because AT&T charged more than the TELRIC rate for a

transport (a UNE) AT&T violated 13-801(g)’s prohibition on charging more than “cost-based”

rates for a “network element.” Id.

A. AT&T’s Exception is Irrelevant.

In its Brief on Exceptions, AT&T argued that as an “Electing Provider” it is not subject

to the provisions of 13-801 “to the extent that [section 13-801] imposes requirements or

obligations upon the telecommunications carrier that exceed or are more stringent than those

obligations imposed by Section 251 of the federal Telecommunications Act of 1996 and

regulations promulgated thereunder.” AT&T Brief on Exceptions at page 4. AT&T’s argument

on that point may be correct, but it does not matter: Cbeyond is not asking for anything other

than for AT&T to meet its obligations under section 251 of the federal Act – providing UNEs at

TELRIC prices. 2nd Am. Complaint at ¶¶ 36, 37, 46; Cbeyond Brief on Exceptions at pages 4-5,

8 and 36. So whether Cbeyond’s 13-801(g) claim is limited to Section 251 requirements or not

is irrelevant.
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B. AT&T’s Exceptions Admit that the ICA Claim Must be Addressed First.

AT&T also acknowledges that any determination regarding 13-801 must be preceded by

a determination regarding Cbeyond’s breach of contract claim. In its suggested substitute

language, AT&T states: “Absent a viable claim for breach of ICA, Cbeyond cannot bring a claim

for violation of Section 13-801(a) , because such a claim would impose obligations on AT&T

Illinois that exceed the obligations imposed by Section 251 of the federal Telecommunications

Act of 1996.” AT&T Brief on Exceptions, Attachment A at page 2. Cbeyond agrees.

In Cbeyond’s Brief on Exceptions, Cbeyond argued that so long as Cbeyond’s breach of

contract claim survived AT&T’s Motion to Dismiss then it was premature to address the 13-801

claim. Cbeyond Brief on Exceptions at pages 20-22. Indeed, Cbeyond proposed substitute

language for the Order that aligns with the substitute language proposed by AT&T:

Cbeyond’s proposed language:

The fact that there is a binding contract between the parties in itself should not be
deemed an affirmative matter defeating Cbeyond’s claim. If AT&T adhered to
the ICA between the parties, then it arguably did not violate the PUA provisions
cited by Cbeyond. However, if AT&T acted outside the ICA, then it can violate
the PUA – and the ICA would not, indeed could not, act as an affirmative matter
under Section 2-619(a)(9). So the threshold question is whether AT&T breached
the contract (Count IV). If Count IV survives AT&T’s Motion to Dismiss, then
we must leave our determination regarding the PUA counts, if properly pled, to
the outcome of the case regarding Count IV – the breach of contract claim.

AT&T’s proposed language (in part):

Absent a viable claim for breach of the ICA, Cbeyond cannot bring a claim for
violation of Section 13-801(a), because such a claim would impose obligations on
AT&T Illinois that exceed the obligations imposed by Section 251 of the federal
Telecommunications Act of 1996.

If AT&T complied with the parties’ ICA, then it complied with 13-801, but if AT&T

breached the ICA, then it could also breach 13-801. In Cbeyond’s Brief on Exceptions, Cbeyond
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showed that – as a matter of law – Cbeyond’s contract claim cannot be dismissed. Cbeyond

Brief on Exceptions at pages 11-13. Because the breach of contract claim is a condition

precedent to any dismissal of the 13-801 claim, and the breach of contract claim survives, then

13-801 claim must also survive dismissal.

IV. CONCLUSION

For the reasons provided in this Brief in Reply to Exceptions, Cbeyond Communications,

LLC respectfully requests that the Illinois Commerce Commission accept the substitute language

proposed in Cbeyond’s Brief on Exceptions.

Respectfully Submitted,

Dated: February 14, 2013 CBEYOND COMMUNICATIONS, LLC

_________________________________

By one of its attorneys

Henry T. Kelly
Michael R. Dover
Kelley Drye & Warren LLP
333 West Wacker Drive, 26th Floor
Chicago, Illinois 60606
(312) 857-2350
HKelly@KelleyDrye.com


