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The People of the State of Illinois, by Attorney General Lisa Madigan, (“AG” or “the 

People”) submit the following Exceptions and Brief on Exceptions in response to the Proposed 

Order issued on January 25, 2013 (hereafter referred to as the “Proposed Order”). 

I. INTRODUCTION 

 On January 25, 2013, the Administrative Law Judge (ALJ) issued the Proposed Order 

addressing Commonwealth Edison Company’s (ComEd) request that it be relieved of all liability 

to customers for electricity outages that affected Illinois residents associated with six summer 

storms in 2011, occurring on June 8-9, June 21, June 30-July 1, July 11, July 22-23 and July 27-

28, 2011(the 2011 Summer Storms).  While the Public Utilities Act (“PUA” or “the Act”) holds 

an electric utility liable to its customers when there are service interruptions affecting at least 

30,000 customers for at least four hours, the Act also provides for a waiver of liability if “the 

utility can show that the power interruption was a result of … unpreventable damage due to 

weather events or conditions.”   220 ILCS 5/16-125(e)(1).   

 The Proposed Order correctly rejects ComEd’s argument that it is not liable under the 

statute because no single piece of equipment caused more than 30,000 customers to be out of 

power.  Proposed Order at 20.   While the Proposed Order correctly adopts the Staff approach 

that requires the Commission to assess whether the ComEd system was appropriately designed, 

constructed, and maintained consistent with industry practice,
1
  it errs by failing to consider the 

extensive record evidence submitted by the AG that identified numerous deficiencies in 

ComEd’s distribution system.   

The Proposed Order fails to fully and accurately relate the substance of the extensive 

testimony and exhibits submitted by the AG or the contents of the ICC’s own recent 

                                                 
1
 Proposed Order at 29:  “[T] he Commission specifically adopts the decisional criteria advanced by the Staff in this 

and several previous, proceedings.”  The criteria are set out on pages 25-26 of the Proposed Order. 
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Assessments of Commonwealth Edison Co. Reliability Report and Reliability Performance and 

ComEd reliability reports (of which the ALJ took administrative notice
2
).  As a result, the 

Proposed Order does not include the evidence necessary to assess whether “the facilities 

involved with the interruptions were appropriately designed, constructed and maintained,” and if 

“the damage to the facilities would not have occurred if the facilities been appropriately 

designed, constructed and maintained, then that damage cannot be classified as unpreventable.”  

Proposed Order at 25, citing Staff Ex. 1.0 at 15.  This Brief on Exceptions and the accompanying 

Exceptions to the Proposed Order include that evidence. 

In summary, the AG excepts to the Proposed Order as follows: 

 (1) the conclusion that ComEd’s entire system was appropriately designed, 

constructed, and maintained consistent with industry practice;   

(2) treating  all outages that ComEd coded as caused by lightning strikes, 

uprooted trees, wind, emergency repairs, broken tree limbs, wind/tornado, customer 

equipment, animal related and vehicle related as unpreventable when ComEd offered no 

evidence as to the condition of the plant affected by these lightning strikes, uprooted 

trees, wind, emergency repairs, broken tree limbs, wind/tornado, customer equipment, 

animal related and vehicle related outages;  

(3) the conclusion that ComEd is entitled to a waiver of all liability for damages 

associated with five of the six 2011 Summer Storms without allowing consumers the 

opportunity to show that the damage that resulted in their specific outage was 

preventable, as intended by Section 16-125(e) and (h) without clarifying how the 

customers who lost service associated with the July 11, 1011 can assert their claims;   

                                                 
2
 Notice of ALJ Action, Sept. 11, 2012. 
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 (4) the rejection of the People’s request for a Commission investigation into 

ComEd’s storm readiness, equipment, and maintenance; and 

(5) if the Commission accepts the Proposed Order’s conclusion to limit the 

number of customers who can seek compensation, the document that ComEd is directed 

to file in paragraph (14) on page 32, identifying those outages should not be treated as 

confidential. 

(6)  Miscellaneous editorial changes are indicated on the attached People of the 

State of Illinois’s Exceptions. 

 The conclusions that ComEd’s system is uniformly appropriately designed, constructed, 

and maintained consistent with industry practice and that all coded outages were unpreventable 

are not supported by the evidence submitted by the AG and the content of the ICC Assessments 

of Commonwealth Edison Co. Reliability Report and Reliability Performance and ComEd 

reliability reports showing multiple examples of aged and inadequate equipment and uneven 

maintenance (especially vegetation management).  The Commission cannot fairly rule on the 

waiver request without a complete discussion of the testimony and exhibits produced by the AG, 

which the Proposed Order unfairly presents primarily in the context of ComEd’s criticism of and 

defense to them.  The AG’s Exceptions correct this serious deficiency. 

II. BACKGROUND AND SUMMARY 

A. The Number of Customers Affected By Each Storm Should Be Included In 

The Order To Show The Impact Of The Outages On Northern Illinois. 

In the summer of 2011, northeast Illinois and the ComEd service area experienced six 

summer storms that resulted in substantially more than 30,000 customers out of service for more 

than four hours.  Staff Exhibit 1.0 at page 6 summarized the number of customers who lost 

service, showing the start date of each storm, the number of outage numbers or codes, the total 



4 

 

number of customers
3
 who experienced an interruption of any length, the number of customers 

out of service for at least four hours, and the maximum number of customers the Staff calculated 

were out of service simultaneously.  This table should be added to the Proposed Order at page 3, 

Factual Background, so that the number of customers affected is clear in the Order. 

 

Start Date for 

each Storm 

System included 

in ComEd’s 

Petition 

Number of 

unique ComEd 

Outage ID’s 

Number of 

ComEd 

customers 

experiencing an 

interruption 

(regardless of 

duration) 

Number of 

ComEd 

customers 

experiencing an 

interruption that 

lasted at least 4-

hours 

Maximum 

number of 

ComEd 

customers 

experiencing a 4-

hour or more 

interruption 

during the same 

4-hour period 

June 8 1,179 189,263   74,655   34,947 

June 21 2,647 416,288 297,327 236,467 

June 30    667 165,005   71,310   32,327 

July 11 5,324 911,207 627,885 483,816 

July 22 1,189 167,227   88,132   56,223 

July 27 1,702 226,288 100,014   56,856 

 

B. The Terms of Section 16-125 Liability  

Section 16-125(e) of the Public Utilities Act imposes liability for actual damages when 

more than 30,000 customers are out of service for more than four hours.  220 ILCS 5/16-125(e). 

Section 16-125(e) allows for a waiver of liability if “the utility can show that the power 

interruption was a result of … (1) Unpreventable damage due to weather events or conditions.”  

220 ILCS 5/16-125(e)(1).  The full text of Section 16-125(e) reads: 

    (e) In the event that more than either (i) 30,000 (or some other number, but 

only as provided by statute) of the total customers or (ii) 0.8% (or some other 

percentage, but only as provided by statute) of the total customers, whichever is 

less, of an electric utility are subjected to a continuous power interruption of 4 

                                                 
3
 The total number of customers refers to the number of accounts – not the number of people affected.  Many 

accounts provide power to more than one person. 
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hours or more that results in the transmission of power at less than 50% of the 

standard voltage, or that results in the total loss of power transmission, the utility 

shall be responsible for compensating customers affected by that interruption for 

4 hours or more for all actual damages, which shall not include consequential 

damages, suffered as a result of the power interruption. The utility shall also 

reimburse the affected municipality, county, or other unit of local government in 

which the power interruption has taken place for all emergency and contingency 

expenses incurred by the unit of local government as a result of the interruption. 

A waiver of the requirements of this subsection may be granted by the 

Commission in instances in which the utility can show that the power interruption 

was a result of any one or more of the following causes:  

 

(1) Unpreventable damage due to weather events or conditions.  

        (2) Customer tampering.  

        (3) Unpreventable damage due to civil or international unrest or animals.   

        (4) Damage to utility equipment or other actions by a party other than the 

utility, its employees, agents, or contractors.   

 

Loss of revenue and expenses incurred in complying with this subsection may not 

be recovered from ratepayers.  

 

    (f) In the event of a power surge or other fluctuation that causes damage and 

affects more than either (i) 30,000 (or some other number, but only as provided by 

statute) of the total customers or (ii) 0.8% (or some other percentage, but only as 

provided by statute) of the total customers, whichever is less, the electric utility 

shall pay to affected customers the replacement value of all goods damaged as a 

result of the power surge or other fluctuation unless the utility can show that the 

power surge or other fluctuation was due to one or more of the following causes:  

        (1) Unpreventable damage due to weather events or   

     conditions.  

        (2) Customer tampering.  

        (3) Unpreventable damage due to civil or   

     international unrest or animals.   

        (4) Damage to utility equipment or other actions by a   

     party other than the utility, its employees, agents, or contractors.  

  

Loss of revenue and expenses incurred in complying with this subsection may not 

be recovered from ratepayers. Customers with respect to whom a waiver has been 

granted by the Commission pursuant to subparagraphs (1)-(4) of subsections (e) 

and (f) shall not count toward the either (i) 30,000 (or some other number, but 
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only as provided by statute) of the total customers or (ii) 0.8% (or some other 

percentage, but only as provided by statute) of the total customers required 

therein.  

 

220 ILCS 5/16-125(e) & (f). 

  

  Section 16-125(h) provides additional conditions relating to consumer remedies.   

 

It provides: 

 

    (h) Remedies provided for under this Section may be sought exclusively 

through the Illinois Commerce Commission as provided under Section 10-109 of 

this Act. Damages awarded under this Section for a power interruption shall be 

limited to actual damages, which shall not include consequential damages, and 

litigation costs. A utility's request for a waiver of this Section shall be timely if 

filed no later than 30 days after the date on which a claim is filed with the 

Commission seeking damages or expense reimbursement under this Section. No 

utility shall be liable under this Section while a request for waiver is pending. 

Damage awards may not be paid out of utility rate funds.  

 

Although not addressed in the Proposed Order, a waiver request is timely if filed within 30 days 

after a claim is filed at the Commission.  ComEd did not offer any evidence of pending claims 

for damages for any of the six storms in its petition. 

C. ComEd’s Petition Requesting A Waiver of Liability For All Storm Damage 

That Occurred In The Summer Of 2011 Should Be Rejected In Favor Of A 

Claim-by-Claim Review. 

 ComEd’s Petition initially sought a finding that Section 16-125(e) did not apply to the 

2011 Summer Storm outages because they were not the result of the failure of a single piece of 

equipment.  The Proposed Order correctly rejects this claim.  Proposed Order at 20.  ComEd 

further requested that all outage causes coded as tree or wind related or intentional interruptions 

be excluded from the outage customer count so that the number of customer outages for each 

storm drops below the 30,000 customer threshold, resulting in no liability for any service 

interruptions.  ComEd Ini. Br. at 29 ff.   
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 The Proposed Order accepts the approach proposed by ComEd and the Staff – to exclude 

from the customer outage count all outages that ComEd coded in certain categories – and allows 

a complete waiver for five of the six summer storms.  The People maintain that the waivers 

should not be allowed for any of the storms because the condition of ComEd’s system was such 

that the outages were more numerous and of longer duration than would have been the case had 

its system been constructed and maintained to applicable standards.  Customers should be 

allowed to proceed with their requests for damages under Section 16-125(e) and (h), and ComEd 

should have the option to offer the defense that the particular outage at issue was in fact 

unpreventable.   

The application of the statute to an individual claim should depend on the specific 

circumstances of each individual claim, where questions such as whether the complainant 

adequately proved actual damages and whether the damage that caused the complainant’s service 

interruption was preventable could be decided.  These determinations must be based on the 

specific facts presented in each claim.  The statute does not require a waiver hearing apart from 

the customer’s claim for actual damages, and the defense that outage damage was 

“unpreventable” should not be treated as separate from the claim for damages.  Otherwise, the 

Commission and the customer are denied the benefit of assessing the customer’s specific 

situation.  The Commission should conclude that Section 16-125 applies to the 2011 summer 

storms, and reject ComEd’s waiver request as premature. 

D. While The People Do Not Object To The Standard of Review Adopted In 

The Proposed Order, A Proper Application Of That Standard Should Result 

In A Denial Of The Waiver Request, and Consumers Should Be Permitted 

To File A Claim For Actual Damages Based On Their Specific 

Circumstances. 

At page 9 and again at page 25-26, the Proposed Order presents the Staff proposed 

standard of review, which it adopts on page 27.  The AG does not object to Staff’s proposed 
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standard of review, but recommends that the standard only be presented once in the Order, and 

that it is more appropriately included in Section V of the Order, where the “Applicability of 

Section 16-125(e) Waiver Provisions” is presented.  The discussion of Staff’s position begins on 

page 25 of the Proposed Order, and the identical language beginning on page 9 should be deleted 

to avoid repetition.  This editorial change is included in the AG’s Exceptions. 

While the AG agrees with the standard of review adopted by the Proposed Order, the AG 

disagrees with the application of the standard to the evidence presented in this docket.  Once it is 

determined that at least 30,000 customers were out of service during the same four hour window 

(which Staff calculated for each summer storm)
4
, under the Staff analysis the question becomes 

whether ComEd’s system was appropriately designed, constructed and maintained. Staff Ex. 1.0 

at 15-17; Proposed Order at 25-26.  The People maintain that there is ample evidence showing 

that ComEd’s system had substantial deficiencies.  However, these deficiencies and evidence are 

not adequately addressed in the Proposed Order.  The Commission should reject the implication 

of the Proposed Order that ComEd’s system is appropriately designed, constructed and 

maintained and reject the waiver request.  The question of whether a particular outage was 

preventable should be determined based on the individual consumer claim.  

As a result of known and demonstrated deficiencies in ComEd’s system, a full waiver for 

the six storms should not be allowed.  Given that the threshold of 30,000 customers out of 

service for four hours was reached for each storm, it is inappropriate to exclude hundreds of 

thousands of customer outages based on outage cause codes because deficient conditions will 

result in outages that could have been prevented by better practices.  The Staff standard provides: 

                                                 
4
 See page 2 above and Staff Exhibit 1.0 at 6. 
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If the damage to the facilities would not have occurred if the facilities had been 

appropriately designed, constructed and maintained, then that damage cannot be 

classified as unpreventable.   

 

Staff Ex. 1.0 at 15:313-315; Proposed Order at 27.  Given the deficiencies evident in the record 

and the impracticality of expecting the utility to provide direct and specific evidence regarding 

the exact cause of each interruption
5
 in a waiver request covering more than one million 

customer outages, the Commission should specifically state that consumers seeking actual 

damages from ComEd for storm related outages will be given the opportunity to present the 

circumstances associated with the outage they experienced.  In response to a consumer’s specific 

claim and circumstances, ComEd will have the opportunity to show that the relevant plant was 

properly designed, constructed and maintained and whether the outage for which damages are 

sought was “unpreventable.”   

III. EXCEPTIONS 

A.  Exception 1:  The Proposed Order Erred In Concluding That ComEd’s 

Entire System Was Appropriately Designed, Constructed, And Maintained. 

The Proposed Order apparently accepts at face value ComEd’s testimony that “asserts that its 

system was designed, constructed, and maintained in accordance with good utility practice, 

applicable design and construction standards, and all applicable national and state rules and 

regulations in June and July 2011 when the storms moved across ComEd’s service territory.”  

Proposed Order at 21.  While the Proposed Order describes evidence critical of ComEd’s claim 

in the context of ComEd’s criticism of it or omits it altogether, it presents only one paragraph 

about the testimony of AG witness George Owens who identified multiple deficient conditions in 

ComEd’s system.  Proposed Order at 23-25, 28.  Further, it provides no more than a citation to 

                                                 
5
  The Staff witness noted:  “From an operating perspective, it is neither reasonable nor feasible to expect a utility to 

be able to provide direct and specific evidence regarding the exact cause of each interruption.”   Staff Ex. 1.0 at 16. 
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recent reports on file with the Commission on ComEd’s reliability,
6
 which contain a wealth of 

information about ComEd’s system and system deficiencies.  The testimony and exhibits of three 

public officials and one ComEd customer who has lived with repeated outages due to deficient 

plant were not described.  These omissions must be corrected to provide the Commission with a 

fair and complete account of the record, evidence about how the outages affected consumers, and 

the circumstances associated with the condition of ComEd’s system at the time of the 2011 

summer storms. 

The People request that in the final Order, the Commission expressly describe and address 

the evidence about the deficiencies identified by the Staff and the People, and the storm 

readiness of ComEd’s system.    

1. The Commission Order Should Address The Staff Testimony That 

Identifies ComEd’s Maintenance Deficiencies. 

The Proposed Order relates that “Staff argues that ComEd provided adequate evidence 

that its distribution facilities damaged during the Summer 2011 Storm Systems were originally 

designed and constructed to appropriate standards.  ICC Staff Ex. 1.0 at 17.”  Proposed Order at 

26.  However, the Staff witness offered testimony calling that conclusion into question.  Staff 

witness Rockrohr testified that “Staff conducted inspections of various ComEd distribution 

circuits in June of 2011 and discovered deficiencies including those depicted by the photographs 

that Staff submitted in Docket 11-0289.”   Id. at 18 (italics added); Tr. at 152.  Mr. Rockrohr did 

not personally inspect ComEd’s facilities in 2011 in connection with his testimony in this docket, 

and the People’s request to admit the photographs Mr. Rockrohr referred to in his testimony was 

                                                 
6
 See, e.g.,  ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability Performance for 

Calendar Year 2008, dated April 15, 2010, adopted in  ICC Docket 10-0397 (June 23, 2010); ICC Assessment of 

Commonwealth Edison Co. Reliability Report and Reliability Performance for Calendar Year 2009, dated December 

31, 2010, adopted in ICC Docket 11-0512 (July 7, 2011).  An ICC Assessment of Commonwealth Edison Co. 

Reliability Report and Reliability Performance for Calendar Year 2010 was adopted by the Commission on 

December 19, 2012, but was not available to the parties at the time this case was initially briefed. 
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denied.  Tr. at 166, 178-179, 217 (request to admit photographs denied); see also Notice of 

Ruling, September 22, 2012 denying AG’s Renewed Motion To Admit AG Cross Exhibit 2 3 

And Motion For Administrative Notice, filed July 23, 2012.   

The Commission should reverse the ALJ’s decision to exclude AG Cross Exhibit 3 from 

the record.  AG Cross Exhibit 3 is the  testimony of the same Staff witness, including  

photographs of ComEd’s plant that Staff personnel submitted in Docket 11-0289 on December 

14, 2011, six weeks before the Staff testimony was filed in this docket (January 26, 2012).  In the 

alternative, the People request that the Commission take administrative notice of the photographs 

referred to by the Staff witness but excluded from consideration by the ALJ under Section 

200.640 of the Commission’s Rules of Practice.  83 Ill. Admin. Code 200.640.   Section 

200.640(3) allows administrative notice of “Annual reports, tariffs, classifications and schedules 

regularly established by or filed with the Commission as required or authorized by law or by an 

order or rule of the Commission.”  The Commission has the right and duty to be fully informed 

of the evidence relied upon by all witnesses, and photographs of maintenance deficiencies taken 

in June, 2011 – the same month that the storms began – are highly relevant and should not have 

been excluded from the record.  Further support for this request is in the People’s Renewed 

Motion To Admit AG Cross Exhibit 2 [sic – should be AG Cross Exhibit 3] filed on e-docket on 

July 23, 2013. 

 Staff witness Rockrohr testified about ComEd’s repair history.  He testified that he 

“found ComEd’s evidence with respect to proper maintenance to be inconclusive.”  ICC Staff 

Ex. 1.0 at17.   He stated that: 

Though ComEd claims that its distribution line inspection, repair, or replacement were up 

to date prior to the Summer 2011 Storm Systems, I am still concerned that ComEd may 

not have completed maintenance work prior to the time of those storms.  Staff conducted 

inspections of various ComEd distribution circuits in June of 2011 and discovered 
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deficiencies including those depicted by the photographs that Staff submitted in Docket 

11-0289. ComEd’s response to Staff DR ENG 1.09 indicated that ComEd made repairs to 

the deficiencies in October, 2011.  I have been unable to reconcile ComEd’s claims that 

repair or replacement of its facilities were up to date prior to the Summer 2011 Storm 

Systems with the knowledge that ComEd repaired the deficiencies introduced in Docket 

11-0289 in October of 2011, well after the Summer 2011 Storm Systems.     

 

ICC Staff Ex. 1.0 at 18:377-389 (italics added).   On cross examination, Staff witness Rockrohr 

agreed that if, hypothetically, there were deficiencies in equipment or maintenance, there would  

be more customer outages than would be the case if the system were appropriately maintained.
7
   

Despite these misgivings, the Staff concluded that direct lightning strikes and uprooted 

trees caused unpreventable damage and should be excluded from the outage count.  This resulted 

in Staff suggesting that fewer than 30,000 customers were without service for four hours for the 

June 8, June 30 and July 22 storms.  Staff Ex. 1.0 at 21-23, 24-25, 26-28.   On rebuttal, Staff 

added outage codes for “broken tree limbs or wind/tornado if wind gusts exceeded 60 miles per 

hour at the approximate time and location of the associated outage.”  Staff Ex. 2.0 Rev. at 2:42-

43.  This resulted in excluding so many more outages that the Staff counted fewer than 30,000 

customers simultaneously being out of service for more than four hours and suggested a 

complete waiver for the June 21 and July 27 storms, leaving ComEd subject to potential liability 

for only the July 11, 2011 storm despite the Staff witness’ concern about maintenance 

deficiencies.  Id. at 6. 

                                                 
7
 Mr. Rockrohr admitted that deficiencies on the system could affect the number and duration of outages.  See  Tr. at 

170-1 (lightning arresters, if operational, could minimize or reduce damage); 195 (dead trees in the supposed “clear 

zone” could present greater risk of damage to system); 198 (vegetation growing onto primary conductors could 

heighten risk to system); 199-200 (tree contact with primary potentially affects accessibility and damage to system); 

200 (loose equipment – insulators, switches, lightning arresters, crossarm bolts – could hypothetically cause more 

damage to system); 205-6 (improper setup of equipment on tops of poles could result in lean, and could make poles 

or facilities on poles more vulnerable to storm damage); 206 (disconnected crossarm braces or loose bolts could 

make system more vulnerable to storm damage); 206-7 (missing or disconnected ground wires could make 

equipment more vulnerable to damage by lightning or other energy surges); 224 (bonds used to ground electrical 

lines --  instead of guy wire insulators -- could hypothetically affect customer service if contact with the primary 

occurs). 
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2. The Proposed Order Does Not Fairly Describe The Deficiencies In 

ComEd’s System That Were Presented By Five AG Witnesses and 

That Are Confirmed By The Commission’s Own Assessments Of 

ComEd’s Reliability. 

AG Exhibits 1.0 and 6.0 are the direct and rebuttal testimony and exhibits by George E. 

Owens, an electrical engineer with 35 years’ experience consulting with electric distribution 

systems.  Mr. Owens spent four days in December, 2011 in the Northwest area of the ComEd 

service territory, visiting 12 different municipalities from Evanston to Lake Forest, to Rockford 

and Schaumburg, where officials assisted with an independent assessment of the ComEd system 

by providing background meetings and reports.  Id. at 4, 7, GEO-5.  The conditions he identified 

represent design, construction, and maintenance conditions that have existed for years, including 

during the period of the 2011 Summer Storms. AG Ex. 1.0 at 5, 7. 

While he did not examine ComEd’s entire system, Mr. Owens found some disturbing 

conditions.   The totality of the Proposed Order’s description of the conditions described by Mr. 

Owens, Highland Park City Councilman Franks, Lake Forest Assistance City Manager Walters, 

Rolling Meadows Public Works Director Fred Vogt, and Highland Park resident Jane Mordini is 

as follows: 

These deficiencies include failure to extensively install technology that has been 

available for decades and that is designed to limit the number and duration of 

interruptions when there are faults such as tree contract with ComEd’s energized 

plant.  Lack of fuses, reclosers, SCADA switches, functional lightning arresters, 

as well as the presence of deteriorated poles and loose equipment on the poles and 

overgrowth and other vegetation interfering with ComEd equipment all 

contributed to the numerous and extended outages suffered by customers in the 

summer of 2011.  These conditions were preventable and if addressed prior to the 

storms, would have been prevented damage that resulted in service interruptions. 

 

Proposed Order at 28.  More troubling, rather than present the substance of these witnesses’ 

testimony directly, the Proposed Order relates ComEd’s arguments that this testimony should be 
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disregarded, before the People’s evidence is even discussed.  Proposed Order at 23-25.
8
  The 

People recommend that the final Order move the discussion of ComEd’s criticism of their 

witnesses’ evidence so that it responds to that evidence, rather than preempts it.  See AG’s 

Exceptions at 29 (ComEd criticism of Staff) and 33-36 (ComEd criticism of AG’s witnesses). 

3. The Order Should Describe The Specific and Prevalent System 

Deficiencies Identified By AG Witnesses. 

AG witness and electrical engineer Mr. Owens identified three major deficiencies in 

ComEd’s system:  (1) vegetation management, (2) the condition, maintenance and age of 

facilities, and (3) system modernization.  AG Ex. 1.0 at 6.   He testified about ComEd’s facilities 

where (1) trees and vegetation were overgrown on secondary lines, (2) there were insufficient 

automatic “fault interruption devices” or automatic reclosers allowing transient faults (or breaks 

in the flow of electricity) to affect more customers for a longer duration, (3) older equipment 

such as manual single phase reclosers were used, and more modern gang operated, triple phase 

reclosers
9
 were not installed, requiring more time and manpower to address service interruptions, 

(4) poles and equipment were aged, weathered, deteriorated and loose, and (5) lightning 

protection devices were damaged and not repaired in a timely manner.  He also pointed out the 

need to assure that utility facilities are properly grounded so that lightning strikes can be safely 

directed away from the Company’s facilities.   

                                                 
8
 For example, the Proposed Order at 23 relates ComEd’s erroneous claim that Mr. Owens’ report did not include 

information produced in discovery.  In fact Mr. Owens testified that he “reviewed the data requests submitted to 

ComEd by the Commission and ComEd’s responses to those data requests. I have also reviewed ComEd’s responses 

to Attorney General data requests, storm reports, and its Part 411 reliability reports filed with the Commission.” AG 

Ex. 1.0 at 6, 35, 40, 42; AG Ex. 6.0 at 3, 4, 7, 13, 18.  The Commission’s Order should not relate or rely on 

ComEd’s unsubstantiated, inaccurate, and predictable disparagements of detailed testimony submitted by the People. 

 
9
   Mr. Owens testified that the manual single phase reclosers had to be operated from a bucket truck, requiring 

personnel to access areas of interruption with trucks.  By contrast, manual gang operated triple phase reclosers have 

a handle at ground level, allowing personnel to operate the devices more easily. 
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A full description of the problems he identified can be found on pages 18-33 of the 

People’s Initial Brief in this docket as well as on pages 7-41 of AG Exhibit 1.0.  As the People’s 

briefs demonstrate, the conditions Mr. Owens observed are consistent with the conditions 

extensively documented in Commission reports and ComEd reports to the Commission.   

a. Vegetation Management 

Mr. Owens found that “vegetation management was not applied in a consistent and 

uniform manner.”  AG Ex. 1.0 at 9.  He found overgrown vegetation on primary overhead lines 

along the back property lines in many suburbs, with primary lines, secondary service conductors 

and attached communications cables entangled in vegetation.  Id. at 9-15; Ex.  GEO-6.  The 

conditions Mr. Owens observed in December, 2011 are consistent with the “ICC Assessments” 

required under Section 16-125(d).
10

   For example, in both the ICC ComEd Assessment for 2008 

and 2009, the Staff took a series of photographs in the fall of 2009.
11

  The Assessment concluded 

that:  “Even though Staff notes the significant improvement in ComEd’s tree trimming program 

in recent years from what it once was, the problem areas observed by Staff demonstrate that 

ComEd is still not in full compliance with the requirements of NESC Rule 218 throughout its 

service territory.”  April 15, 2010 Staff Assessment at 12 (italics added).  The Staff witness, 

                                                 
10

 Section 16-125(d) provides:   At least every 3 years, beginning in the year the Commission issues the rules 

required by subsection (a) or the following year if the rules are issued after June 1, the Commission shall assess the 

annual report of each jurisdictional entity and evaluate its reliability performance. The Commission's evaluation 

shall include specific identification of, and recommendations concerning, any potential reliability problems that it 

has identified as a result of its evaluation.  

 
11

 ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability Performance for Calendar Year 

2008, dated April 15, 2010 and adopted by the Commission in ICC Docket 10-0397 on June 23, 2010, Appendix. 
The Executive Summary of the ICC Assessment of Commonwealth Edison Co. Reliability Report and Reliability 

Performance for Calendar Year 2009, dated December 31, 2010 at page i included the statement that:  “Tree 

trimming problem areas still exist where ComEd needs to investigate and modify its programs to advance and 

maintain a four-year (minimum) tree trimming cycle that is in compliance with NESC Rule 218.  The perception 

that tree-trimming performance has room for improvement could also be concluded from customer survey results.” 

Italics added.  The photographs from the field assessment conducted in 2010 are redacted from the public version of 

that report.  See ICC Docket 11-0512. 
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however, did not conduct any inspections of ComEd’s facilities in connection with his testimony 

in this docket, and did not assess the Company’s vegetation management practices.  Tr. at 178-

179.  The Staff did not present any evidence of its own inspections despite the fact that 

inspections were conducted in June of 2011, weeks before the storms.  Staff Ex. 1.0 at 18; Tr. at 

166, 178-179.  Further discussion of vegetation management issues can be found in the People’s 

Initial Brief at pages 19-25. 

The municipal witnesses also commented on the condition of vegetation in their areas.  

Ms. Walters of Lake Forest noted that there are rights-of-way where the lines are going through 

trees and shrubbery and where trees should be trimmed further. AG Ex. 3.0 at 4, lines 49-58.
12

  

Highland Park has areas “where the trees are visibly overgrown and interfering with power 

lines.”  AG Ex. 5.0 at 2:52.  Mr. Vogt of Rolling Meadows testified that: “ComEd does tree 

trimming in Rolling Meadows on a four or five year schedule, according to information provided 

by them to us.  Yet, there are areas of Rolling Meadows that have severely over-grown trees, 

where the circuits are surrounded by tree growth.”  AG Ex. 4.0 at 4:66-69.  In rebuttal he added:  

“There is much inconsistency in the tree and brush trimming performed by ComEd. In some 

locations, we are told by ComEd that it will only trim around the primary power lines and in 

other areas, ComEd trims around both primary and secondary lines, and it is very unclear what 

ComEd’s responsibilities are regarding trimming.”  AG Ex. 7.0 at 2:12-19.   

The Commission cannot properly assess whether ComEd’s vegetation management 

practices were sufficient before the 2011 Summer Storms without a full description of the 

                                                 
12

  Ms. Walters stated in full at that citation:  “ComEd has informed us that they do five-year tree trimming cycles. 

However, I have examined some of the premises that ComEd supposedly has trimmed and quite honestly, I think 

there is a lot more that ComEd should be doing to clear out vegetation. In some places there will be a right-of-way 

where the lines are going through trees and shrubbery and when I’ve examined these properties, it is clear there are 

trees that should have been trimmed further. I don’t feel that what ComEd is doing in Lake Forest in terms of 

vegetation management is good enough. For example, one residence had a tree that would sway against a power line 

and spark every time it did so. ComEd responded by slipping a rubber sleeve against the branch that was hitting the 

power line, but they did not trim the branch or otherwise ensure that it would no longer hit the power line.” 
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evidence submitted by the People and consideration of the Commission’s own Assessments of 

ComEd facilities.  The abbreviated description provided in the Proposed Order should be 

replaced with the language at pages 33-35 of the attached exceptions. 

b. The Condition, Maintenance and Age of Facilities Showed 

Deficiencies That Result in Preventable Outages. 

The Proposed Order lists lightning arresters, deteriorated poles, and loose equipment on 

poles as examples of deficiencies identified by AG witness Owens.  In addition, Mr. Owens 

identified numerous electric lines that did not meet the clearance and pole loading requirements 

contained in the National Electric Safety Code (NESC), with which ComEd claimed to comply.  

AG Ex. 1.0 at 16-18 (referring to ComEd Ex. 3.0 and response to ICC Request No. OUT 1.03).   

In one instance the communications on ComEd’s poles were within arm’s reach and the electric 

line was so low that it could easily be touched with a garden rake.  Id. at GEO-11.  See also id. at 

GEO-9, 10; People’s Initial Brief at 26. 

 In regard to the age of ComEd’s system, Mr. Owens testified that half of ComEd’s poles 

are 40 years or older, and are susceptible to “cracking, splitting, impact damage, woodpecker and 

insect damage.”  AG Ex. 1.0 at 20.  Exhibits GEO 13 and 14 showed examples of split and 

cracked wood and cross-arms, loose equipment and severely leaning poles which are consistent 

with pictures included in the ICC Assessment of Commonwealth Edison Co. Reliability Report 

and Reliability Performance for Calendar Year 2008, dated April 10, 2010 and containing 

photographs taken in the fall of 2009.  See People’s Initial Brief at 26. 

Mr. Owens also expressed concern about “blown lightning arresters” and the 

maintenance of the ground system.  The People cited data showing the backlog of blown 

arresters and showing that ComEd has made only 1,700 ground system repairs over the last four 

years on a system with 29,142 miles of overhead distribution lines, requiring four grounds per 
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mile.  Lightning arresters that are not connected to a ground, or missing and damaged grounding 

equipment will not protect the system from lightning strikes and result in preventable outages. 

The ICC’s Assessments identified similar deficiencies.  People’s Initial Brief at 27-28.   

While ComEd’s witnesses claimed that the ComEd system conforms to all standards, 

ComEd witnesses Gannon and Mehrtens admitted that they meant that ComEd met the standard 

in effect when the system was built.  Tr. at 414.  As the ComEd system has sections that are more 

than 100 years old, ComEd’s assertions that its facilities meet standards do not mean that they 

are being maintained to current standards. 

c. The Failure To Properly Sectionalize The System Despite 

Available Technology Led To More and Longer Preventable 

Outages. 

Electric service interruptions occur when the flow of electricity is interrupted due to, 

among other things, contact with an uninsulated primary wire.  Tr. at 351-352, 355.  Fusing or 

fault isolation equipment is used to contain an interruption so that an interruption does not extend 

down the circuit or back to the power source and put more customers out of service.  Fuses 

enable the utility to isolate the effect of a fault to a smaller area, and automatic reclosers allow 

the system to self-heal by “closing” after a momentary fault so that a sustained outage is avoided.  

If there are insufficient fuses or automatic reclosers, a momentary fault can cascade down the 

line, putting more customers out of service for a longer period than would be the case if the 

system were more robust.  AG Ex. 1.0 at 24-31 & Exhibits GEO 19, 20, 21.  The Proposed Order 

does not address the reliability implications of ComEd’s lack of sectionalizing equipment to 

contain the reach of power interruptions. 

AG witness Owens testified that his inspection in 10 municipalities revealed “inadequate 

branch fusing or even totally non-existent branch fusing.”  AG Ex. 1.0 at 24-25.  While ComEd 

witnesses testified that “ComEd Engineering Standard Practices provide rules for distribution 
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feeder design and state that all taps are to have a fault isolation device installed,”  ComEd Ex. 7.0 

at 17, Mr. Owens encountered numerous situations where taps on primary wires were not fused 

or otherwise protected with fault isolation devices.  For example, he described a senior citizen 

complex in Morton Grove that was out of service for several days despite no evidence of damage 

to its line because damage on a nearby branch circuit (which passed through heavy overgrowth) 

was not fused.  AG Ex. 1.0 at 25-26 & GEO-19.   If ComEd uniformly and consistently fused 

three phase and single phase branch circuit conductors as it claimed,
13

 the number and duration 

of outages could be significantly reduced.  Id. at 26. 

  Automatic reclosers were developed about fifty years ago to isolate faults on electricity 

distribution systems.  AG Ex. 1.0 at 28.  ComEd has nearly 5,200 distribution circuits.  Yet, in 

his three day inspection covering more than twelve municipalities north and northwest of 

Chicago, Mr. Owens found only one pole-mounted automatic recloser protecting 4kV and 12kV 

overhead distribution lines.  AG Ex. 1.0 at 29.  ComEd reports that it has only 1,087 main line 

circuits with reclosers, meaning only about 20% of its circuits is protected this way.  See AG Ex. 

6.0 at 6-7 & ComEd Ex. 13 at 29 (Table 5).  More widespread use of this established technology 

could have reduced the number and duration of the interruptions experienced after the 2011 

summer storms by containing the effect of temporary tree contact.  The Proposed Order does not 

address this deficiency or its effect on the number and duration of customer outages. 

 Because 80% of ComEd’s circuits do not have automatic reclosers, these distribution 

lines have to be manually re-energized in the event of a temporary or more long-lasting fault.    

                                                 
13

 While ComEd witnesses asserted in their pre-filed testimony that all taps should be fused under ComEd’s 

Engineering Standard Practices (ComEd Ex. 7.0 at 17), they backpedaled at the hearing and suggested that it is not 

necessary for all taps to have fault isolation devices to contain the effect of interruptions.  Tr. at 454 (redirect).  They 

also conceded that in fact ComEd’s system has unfused or unprotected taps, and inconsistently testified that while 

they might or might not install a fault isolation device, “we have a process in place to rectify it.  So the standard is 

around the system.”  Tr. at 369-370.   
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ComEd has 360,000 single phase disconnect devices for this purpose. Tr. at 378 (citing response 

to AG Data Request 4.20).   This is the most basic type of switch.  It opens/closes each line 

separately using a hook stick device on 4kV or 12kV lines.  Id. & AG Ex. 1.0 at 27.   

 Mr. Owens’ investigation confirmed that ComEd makes extensive use of these simple 

switch devices.  Id.   He saw only two gang operated, pole mounted switches over three days in 

the field.  Id. at 28.  Single phase switch devices require that the operator either climb the pole to 

operate the switch or use a bucket truck to access it. ComEd Ex 14.0 at 27; AG Ex. 1.0 at 27 & 

AG Ex. 6.0 at 10.   More advanced switching devices are available, however, and have been used 

throughout the industry for decades.  In addition, remotely controlled switches have also been 

available in the industry for about twenty years.  AG Ex. 1.0 at 30.  Mr. Owens testified that he 

would expect to find 3,000 to 4,000 SCADA controlled load-break switches on ComEd’s 

overhead 4kV and 12kV circuits so that restoration could be managed more quickly through 

available remote technology.  AG Ex. 1.0 at 42.  However, the Company did not identify the use 

of any SCADA controlled load-break switches on these circuits.  Id.   

 Hundreds of thousands of customers were without service throughout the summer of 

2011.  Had ComEd used well-established and available technology to sectionalize its system and 

isolate damaged areas while returning other sections of the circuit to service, fewer people would 

have experienced interruptions of service that lasted more than four hours, and the duration of 

the outages overall would have been reduced.  Relying on cause codes to justify waivers does not 

allow the Commission to determine if lack of sectionalizing or outdated equipment resulted in 

more and longer outages that could have been prevented.  The Commission should conclude that 

it is necessary to consider individual claims for damages to determine if a waiver for 

“unpreventable” damage is appropriate in light of the actual plant involved. 
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d. Conclusion:  The Commission Should Reverse The Proposed 

Order and Find That ComEd Has Not Demonstrated That Its 

System Complies With All Applicable Standards. 

The evidence ComEd presented in this docket paints with too broad a brush, allowing the 

Commission to conclude that ComEd’s system is so robust that hundreds of thousands of 

customer outages lasting more than four hours were unpreventable.  The evidence of design, 

construction, and maintenance flaws is too extensive to find that the entirety of ComEd’s system 

complies with all appropriate standards.   

While a blanket waiver is inappropriate, the evidence is insufficiently detailed for the 

Commission to determine whether the damage associated with a particular outage was 

preventable.  Rather, the Commission should allow consumers to seek compensation from the 

utility for losses, and allow the utility and the claimant to present the specific conditions that 

gave rise to the specific outage for which damages are sought.  The evidence produced for the 

specific outage can then be assessed to determine whether the damage was preventable or 

unpreventable under the statute.   

 

PROPOSED LANGUAGE: 

 

The People agree with the statement in the Proposed Order on page 22 that “in order to 

determine whether damage was ‘unpreventable,’ the appropriate inquiry is to evaluate whether 

the damage could have been reasonably prevented through the use of generally accepted 

engineering, construction and maintenance practices.”  However, the People except to the 

conclusion that the evidence supports a finding that ComEd’s system complies with appropriate 

design, construction and maintenance standards.  The Order should describe the evidence 

showing extensive deficiencies in ComEd’s system and reject the conclusion that ComEd’s 

system complies with appropriate design, construction and maintenance standards. 
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The organization of the Proposed Order fails to present the evidence about the condition 

of ComEd’s system in fairly or clearly.   The People recommend that the description of the 

People’s evidence be expanded, and that ComEd’s criticisms of the People’s evidence follow 

(rather than precede it). The language on pages 23-24 of the Proposed Order that are stricken 

below are moved to follow the insert on page 27 of the Proposed Order.  (This change is shown 

on the attached Exceptions filed separately as well.)  

B. Staff – The 30,000 Customer Threshold (page 26) 

Staff’s analysis determined that more than 30,000 of ComEd’s customers 
simultaneously experienced an interruption that lasted four hours or more during each 
of the Summer 2011 Storm Systems. ICC Staff Ex. 1.0, pp. 6-7.  Consequently, Section 
16-125(e) of the Act applies to each of the six individual weather events that comprise 
the Summer 2011 Storm Systems, and that the Commission consider ComEd’s waiver 
request separately for each storm system. Id., p. 7.  

 The issue then becomes whether the damage that caused the simultaneous 
outages was unpreventable, based upon the assessment criteria set forth above, such 
that the customers subject to those outages would be; “[c]ustomers with respect to 
whom a waiver has been granted[,]” within the meaning of Section 16-125(f), and would 
thus be subtracted from the 30,000 or more customers subject to a simultaneous 
outage for purposes of determining liability.  Staff witness Rockrohr testified about the 
condition of ComEd’s system. Although he did not personally conduct any inspections 
after the storms, he testified that “I have been unable to reconcile ComEd’s claims that 
repair or replacement of its facilities were up to date prior to the Summer 2011 Storm 
Systems with the knowledge that ComEd repaired the deficiencies introduced in Docket 
11-0289 in October of 2011, well after the Summer 2011 Storm Systems.    Staff Ex. 1.0 
at 18.  

 
Despite the Staff testimony calling ComEd’s maintenance practices into question, 

Staff argues that ComEd provided adequate evidence that its distribution facilities 
damaged during the Summer 2011 Storm Systems were originally designed and 
constructed to appropriate standards.  ICC Staff Ex. 1.0, p. 17, ComEd Ex. 2.0, pp. 4-
13.  Further, ComEd provided evidence that its restoration effort was reasonable and 
did not contribute to the number or length of interruptions.  ComEd Ex. 3.0, pp. 13-16.  
Based upon Staff’s investigation of the storms, and upon information provided by 
ComEd in testimony, the Staff included ComEd has demonstrated that it merits waivers 
for those customers whose interruptions were caused by lightning or uprooted trees, 
broken tree limbs or which are attributed to wind/tornados if wind gusts exceeded 60 
miles per hour at the approximate time and location of the associated outage.  ICC Staff 
Ex. 2.0R, p. 2. 
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Therefore, according to Staff, if the Commission were to apply this measured 

approach and criteria to the six storm systems at issue in this proceeding, the number of 
customers who simultaneously experienced an interruption of four hours or more falls 
below the 30,000 threshold for the June 8, 2011, June 21, 2011, June 30, 2011, July 22, 
2011 and July 27, 2011 storm systems.  ICC Staff Ex. 1.0, Attachment A, ICC Staff Ex. 
2.0R, p. 6.  The customer count for the July 11, 2011 storm event, however, remains 
above this “trigger value.”  

 

C.  AG  (page 27) 

The investigation conducted by AG’s witness, Mr. Owens as well as the ICC 
Assessment of Commonwealth Edison Co. Reliability Report and Reliability 
Performance for Calendar Year 2009, dated December 31, 2010 and the ICC 
Assessment of Commonwealth Edison Co. Reliability Report and Reliability 
Performance for Calendar Year 2008, dated April 15, 2010 and the Appendix 
demonstrate that there are continuing deficiencies in the ComEd system.  As more 
specifically related below, tThese deficiencies include failure to extensively install 
technology that has been available for decades and that is designed to limit the number 
and duration of interruptions when there are faults such as tree contract with ComEd’s 
energized plant.  Lack of fuses, reclosers, SCADA switches, functional lightning 
arresters, as well as the presence of deteriorated poles and loose equipment on the 
poles and overgrowth and other vegetation interfering with ComEd equipment all 
contributed to the numerous and extended outages suffered by customers in the 
summer of 2011.  These conditions were preventable and if addressed prior to the 
storms, would have been prevented damage that resulted in service interruptions. 
 
           The AG notes that Section 16-125(e) holds electric utilities responsible to their 
customers when extensive service interruptions result in loss.  The statute does not 
excuse liability for weather conditions, although it could have so provided.  Instead 
liability can be waived by the Commission only if the damage resulting from weather 
conditions was “unpreventable.”  Had ComEd’s system been modernized and kept in 
repair, the extent of the damage would have been reduced.  The AG asserts that a A 
waiver is not authorized under these circumstances. 
  

The AG retained an electrical engineering witness to inspect portions of ComEd’s 
facilities and to assess their condition and storm readiness.  Mr. George Owens is the 
Chief Engineer in the areas of utility and industrial electrical power systems for the 
engineering firm Downes Associates, Inc. with which he has been associated since 
1974.  Mr. Owens has experience in, among other things, utility power systems studies, 
utility power system design, utility electrical rate studies, system coordination studies, 
electrical power substation and power plant design, utility construction practices, and 
meter and relay system maintenance and repair.  Mr. Owens also serves on several 
PJM Regional Transmission Organization committees and has served as an expert 
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witness before state public utility commissions and the Federal Energy Regulatory 
Commission.  AG Ex. 1.0, GEO-1.   

 
 Mr. Owens conducted a visual inspection of ComEd facilities in the following 
areas over a three day period: Elmhurst, Evanston, Highland Park, Lake Forest, Park 
Ridge, Rockford, Rolling Meadows and Villages of Arlington Heights, Glenview, Morton 
Grove, Niles, and Schaumburg. AG Ex. 1.0 at 4.  He found that ComEd’s facilities had 
many areas (1) where trees and vegetation were overgrown on secondary lines, (2) 
where there were insufficient automatic “fault interruption devices” or automatic 
reclosers allowing transient faults (or breaks in the flow of electricity) to affect more 
customers for a longer duration by not containing transient faults to a smaller portion of 
the circuit and by not having the capability to automatically “reclose” after a transient 
power interruption occurs, (3) where older equipment such as manual single phase 
reclosers were available and an absence of easier to use and more modern gang 
operated, triple phase reclosers,14 requiring more time and manpower to address 
service interruptions, (4) where poles and equipment were aged and weathered, and (5) 
where lightning protection devices were damaged.  He also pointed out the need to 
assure that the utility facilities are properly grounded so that lightning strikes can be 
safely directed away from the Company’s facilities.   
 
 The AG also offered the testimony of four witnesses from municipalities who 
described the condition of vegetation in their communities and the outages they 
experienced. Carina Walters, Assistant City Manager of Lake Forest noted that there 
are rights-of-way where the lines are going through trees and shrubbery and where 
trees should be trimmed further. AG Ex. 3.0 at 4, lines 49-58.15  Highland Park has 
areas “where the trees are visibly overgrown and interfering with power lines.”  AG Ex. 
5.0 at 2:52.  Mr. Vogt, Director of Public Works for Rolling Meadows testified that: 
“ComEd does tree trimming in Rolling Meadows on a four or five year schedule, 
according to information provided by them to us.  Yet, there are areas of Rolling 
Meadows that have severely over-grown trees, where the circuits are surrounded by 
tree growth.”  AG Ex. 4.0 at 4:66-69.  In rebuttal he added:  “There is much 
inconsistency in the tree and brush trimming performed by ComEd. In some locations, 
we are told by ComEd that it will only trim around the primary power lines and in other 
areas, ComEd trims around both primary and secondary lines, and it is very unclear 
what ComEd’s responsibilities are regarding trimming.”  AG Ex. 7.0 at 2:12-19. 

                                                 
14

   Mr. Owens testified that the manual single phase reclosers had to be operated from a bucket truck, requiring 

personnel to access areas of interruption with trucks.  By contrast, manual gang operated triple phase reclosers have 

a handle at ground level, allowing personnel to operate the devices more easily. 

 
15

  Ms. Walters stated in full at that citation:  “ComEd has informed us that they do five-year tree trimming cycles. 

However, I have examined some of the premises that ComEd supposedly has trimmed and quite honestly, I think 

there is a lot more that ComEd should be doing to clear out vegetation. In some places there will be a right-of-way 

where the lines are going through trees and shrubbery and when I’ve examined these properties, it is clear there are 

trees that should have been trimmed further. I don’t feel that what ComEd is doing in Lake Forest in terms of 

vegetation management is good enough. For example, one residence had a tree that would sway against a power line 

and spark every time it did so. ComEd responded by slipping a rubber sleeve against the branch that was hitting the 

power line, but they did not trim the branch or otherwise ensure that it would no longer hit the power line.” 
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 The AG also cited the Commission’s “ICC Assessment of Commonwealth Edison 
Co. Reliability Report and Reliability Performance” for Calendar Year 2009, dated 
December 31, 2010 and for Calendar Year 2008, dated April 15, 2010.  The AG noted 
that these Assessments expressed concern about the “problem areas,” the need to 
address problem trees sooner rather than later to improve reliability, and included 
numerous photographs which showed maintenance deficiencies consistent with Mr. 
Owens’ conclusions.  
 
 In addition to vegetation management issues, AG witness Owens testified that 
much of ComEd’s system did not have readily available equipment and that old plant 
was not properly maintained.  For example, he testified that lack of sectionalization 
equipment increased the number and duration of outages.  Mr. Owens observed plant 
lacking necessary fuses and pointed out that ComEd’s responses to data requests 
confirm that only 20% of ComEd’s distribution plant had automatic reclosers.  This 
readily available equipment could have significantly reduced the number and duration of 
service interruptions and which have been available for decades.  ComEd did not 
identify any remotely controlled SCADA devices on its distribution plant further limiting 
ComEd’s ability to respond to faults in a timely manner.  Similarly, the switch equipment 
used to restore service did not include more modern devices, requiring ComEd workers 
to use single phase manual reclosers and bucket trucks to access damaged 
conductors. A more extensive installation of pole mounted reclosers would have 
enabled workers to work from the base of the pole and resulted in a faster restoration of 
service.   
 

Mr. Owens also identified plant that was not properly maintained.  For example, 
Mr. Owens also expressed concern about “blown lightning arresters” and the 
maintenance of the ground system.  ComEd’s records showed a backlog of blown 
lightning arresters and showed that ComEd has made only 1,700 ground system repairs 
over the last four years on a system with 29,142 miles of overhead distribution lines, 
requiring four grounds per mile.  The ICC’s Assessments identified similar deficiencies.   

 
In response to ComEd’s testimony that its system conformed to appropriate 

standards, the AG also pointed that  ComEd witnesses Gannon and Mehrtens admitted 
that ComEd met the standards in effect when the system was built.  Tr. at 414.  As the 
ComEd system has sections that are more than 100 years old, ComEd’s assertions that 
its facilities meet standards do not mean that they are being maintained to current 
standards. 
 
[MOVED FROM PAGES 23-24 OF THE PROPOSED ORDER] 
 

In response, ComEd witness, Mr. Chesley testified that at the time of the summer 
2011 storms, ComEd was in compliance with its Commission-reviewed vegetation 
management program.  ComEd trims on four-year cycle along its distribution lines and 
also employs mid-cycle trimming where warranted.  Mr. Chesley testifies that ComEd’s 
Its program is generally consistent with national standards, state law and best utility 
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practices.  He asserted that the program has also been tailored to address needs and 
issues unique to the vegetation in ComEd’s territory.   

ComEd witness Ms. Kramer explained the inherent limitations of any vegetation 
management program, no matter how compliant with best utility practices.  Even on the 
four-year trimming cycle, she said that it is impossible for a utility to avoid trees 
contacting its equipment during severe weather conditions.  As Ms. Kramer explained, 
trees do not respect the wind speed limits applicable to man-made devices like utility 
poles.   

 

In response to Mr. Owens’ observation that he saw overgrown vegetation near 
service drops and secondary lines, ComEd argued that any such vegetation was not a 
material contributor to the storm interruptions.  ComEd also argued that Mr. Owens 
presented no evidence that his proposals would have reduced vegetation interruptions 
during the 2011 storms.  ComEd cited to the only utility Mr. Owens identifies as having a 
“proper” vegetation management plan, Delmarva Power and Light, which recently lost 
service to nearly half a million customers after a derecho similar to the July 11 storm 
ComEd experienced, largely due to tree and limb contact. Approximately 84,000 
customers remained out of power for at least two days.   
 

While ComEd witnesses testified that the ComEd facilities were appropriately 
designed, constructed, and maintained, we are concerned that both the independent 
inspection conducted by Mr. Owens and our own Assessments of Commonwealth 
Edison Co. Reliability Report and Reliability Performance for 2008 and 2009, adopted in 
2010, found similar deficiencies such as loose and broken equipment.  We are also 
concerned about the extent that ComEd has installed  automatic reclosers and other 
automated equipment that can limit the number and duration of outages.  The concerns 
stated in our reports as well as the recent record of large numbers of weather related 
outages lead us to conclude that it is time to open an investigation into ComEd’s 
investment in storm readiness.   We conclude that it is important for the Commission to 
assure that ComEd is ready when the inevitable, severe summer storms hit its service 
area.   
        
   Following the storms, in November, 2011, the General Assembly amended the 
PUA to add Section 16-108.5.  220 ILCS 5/16-108.5.  This section allows an electing 
utility such as ComEd to commit to invest $2.6 billion dollars in system upgrades over a 
10 year period, including $200 million over five years “for reducing the susceptibility of 
certain circuits to storm-related damage.” Id. at 16-108.5(b)((1)(A)(iv).  This $200 million 
investment is in addition to ComEd’s baseline plant additions, because the law specifies 
that this amount was to be incremental to ComEd’s average annual capital spending for 
calendar years 2008, 2009 and 2010, as reported in the applicable FERC form 1 16-
108.5(b).  220 ILCS 5/16-108.5(b).   The AG pointed out in its Exceptions that ComEd 
estimated that the restoration cost from the 2011 summer storms to be more than $80 
million (see page 21 above), which is double the average annual investment required by 
the new law, highlighting the need to prevent damage through proper design, 
construction, and maintenance to the extent possible. 
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B. Exception 2: The Commission Should Not Exclude Outages Based On ComEd’s 

Codes As “Unpreventable” Because There Is No Evidence That The Equipment Or 

Conditions Associated With The Specific Outage Codes Were Appropriately 

Designed, Constructed And Maintained. 

 

The Proposed Order accepts the Staff recommendation that all outages that ComEd coded as 

being due to lightning strikes, uprooted trees, wind exceeding 60 mph, and broken tree limbs be 

“deemed unpreventable”  and adds the additional categories emergency repairs, customer 

equipment, animal related and vehicle related.   Proposed Order at 41.  It concludes that for five 

of the 2011 Summer Storms, fewer than 30,000 customers were simultaneously without power 

for four hours or more.  The Proposed Order finds that even excluding the cause code categories 

listed above, more than 30,000 customers
16

 were without power for four hours or more 

associated with the July 11 storm.  Id. Therefore, those customers who lost power due to the July 

11, 2011 storm and are not excluded by the Staff analysis may assert a claim for actual damages 

resulting from an interruption in service. 

While the 2011 Summer Storms were severe, the current record does not provide sufficient 

evidence to show that any particular outage (1) was associated with equipment or maintenance 

that complied with appropriate standards or (2) was caused by lightning strikes, uprooted trees, 

wind exceeding 60 mph, broken tree limbs, emergency repairs, customer equipment, animals or 

vehicles where ComEd’s system complied with appropriate standards.  That determination can 

only be made in response to a particular customer complaint.   

 The Staff excluded outages associated with uprooted trees, broken tree limbs, winds 

exceeding 60 mph, and lightning.   Staff Ex. 1.0 at 19-29; 2.0 Rev. at 2.  Staff based its 

recommendation on the assumption that these conditions exceeded the design capability of the 

                                                 
16

 The Proposed Order concludes that 34,559 outages of four hours or more were not preventable based on ComEd’s 

cause codes. 



28 

 

system, and therefore associated outages were unpreventable. While it is possible that in specific  

circumstances, contact with uprooted trees or broken tree limbs resulted in “unpreventable” 

damage, where vegetation is over-grown onto utility plant or shows years of unconstrained 

growth, it is clear that proper vegetation management could have either limited or eliminated 

contact with utility plant.  Further, proper use of fuses, reclosers, and modern switching 

technology would limit the reach and duration of outages.  Without considering the 

circumstances surrounding a particular claim (e.g. whether the outage resulted from trees or 

outdated or deficient equipment) it is simply impossible to conclude that the utility has shown 

that a customer’s outage was unpreventable.   

 The Commission should reject the conclusion that outages that ComEd codes with certain 

outage codes should be excluded from the 30,000 customer count in this docket.  The record 

does not support the predicate of that approach – that ComEd’s system complied with 

appropriate standards.  Given the extensive evidence of deficiencies in ComEd’s system, the 

Commission should reject the Company’s blanket waiver request without prejudice to asserting a 

waiver in response to individual customer claims, based on specific plant and circumstances. 

PROPOSED LANGUAGE 

 The language on pages 29-31 should be modified as follows: 

E. Commission Analysis and Conclusion 

The Commission must next address the question of whether ComEd is entitled to 
a waiver of liability under Section 16-125(e) (1) for any or all of the storms. This requires 
us to determine whether more than 30,000 simultaneous four-hour customer 
interruptions resulting from each storm were caused by from: [u]npreventable damage 
due to weather events or conditions.” With respect to this question, the Commission 
finds as follows: 

The threshold question in the standard recommended by Staff is whether 
ComEd’s system is appropriately designed, constructed and maintained.  If ComEd’s 
system fails this threshold test, we cannot conclude that the hundreds of thousands of 
customer outages associated with the 2011 Summer Storms were “unpreventable.”   
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We conclude that we cannot rely on ComEd’s broad assertions that its system is 
appropriately designed, constructed and maintained.  The testimony and exhibits 
presented by the AG’s five witnesses, the concerns stated by Staff in its Direct 
Testimony about maintenance deficiencies, and  the contents of our own  Assessments 
of ComEd’s system prevent us from accepting that all of ComEd’s system meets 
appropriate standards.  That said, we do not conclude that ComEd can never present 
evidence that damage resulting from weather can be found to be unpreventable.  We 
believe that the statutory scheme laid out in Section 16-125(e) anticipates that the utility 
can “show” that damage experienced by a particular customer was “unpreventable” 
based on the particular circumstances presented by the customer.  In light of evidence 
of overgrown vegetation; loose, broken, deteriorated and outmoded equipment; and 
lack of sectionalization, we cannot rely on the cause codes Staff identified to exclude 
hundreds of thousands of customer outages as “unpreventable.”  The evidence is not 
consistent enough for us to know that any given outage, even one coded as lightning, 
wind, or tree related, was unpreventable.  We decline to grant ComEd a waiver of all 
liability without giving customers the opportunity to present their specific circumstances. 

1. ComEd has not demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the June 8, 2011 storm 

system; 

 

2. ComEd has not demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for June 21, 2011 storm 

system; 

 

3. ComEd has not demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the June 30, 2011 storm 

system; 

 

4. ComEd has not demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the July 22, 2011 storm 

system; 

5. ComEd has not demonstrated that it is entitled to, and should be granted a 

waiver of liability under Section 16-125(e)(1) for the July 27, 2011 storm 

system; 

 

6. ComEd has not demonstrated that it is entitled to, and should not be 

granted a waiver of liability under Section 16-125(e)(1) for the July 11, 

2011 storm system. 
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In so finding, the The Commission specifically adopts the decisional criteria 
advanced by the Staff in this and several previous, proceedings. Staff has focused on 
whether the facilities involved with the interruptions were appropriately designed, 
constructed and maintained; if the weather conditions or events in question occurred at 
or near outage locations that exceeded the standards to which the utility’s system were 
appropriately designed, constructed, and maintained; whether the particular outages at 
issue were caused by damage resulting from the weather events or conditions that 
exceeded appropriate design standards; and whether the company’s restoration effort 
was reasonable and did not contribute to the number or length of interruptions. Although 
we have relied on ComEd’s outage codes in the past as evidence that an outage was 
“unpreventable,” in this case the evidence of system deficiencies prevents us from using 
ComEd’s outage codes for this purpose.  Indeed, the first step of Staff’s approach to 
Section 16-125(e) is to determine whether the facilities involved with the interruptions 
were appropriately designed, constructed and maintained. Even if we consider If 
customer outages – as defined by ComEd’s own outage codes – are found to be 
unpreventable, we cannot determine whether the outages were more numerous or 
longer than they would have been had the deficiencies in ComEd’s system not existed. 
they are excluded those from the universe of interruption contributing to the 30,000 
figure. The Commission finds this methodology which preserves customers’ opportunity 
to seek damages and preserves the utility’s right to “show that the power interruption 
was a result of any one or more the following causes [including] (1) Unpreventable 
damage due to weather events or conditions,”  to be consistent with the statute and is 
fair and reasonable. 

 
Moreover, in this case, Staff has specifically identified interruptions associated 

with outages caused by lightning, uprooted trees, broken tree limbs, and/or 
wind/tornado when winds exceeded 60 miles per hour. Consistent with its methodology, 
Staff identified very precise numbers of customers whose outages can properly be 
deemed unpreventable (or the converse). According to Staff, in only one case, that of 
the July 11, 2011 storm does that number exceed 30,000 – Staff’s review finds that 
number is 51,767.  

 
We do not dispute that the July 11 storm was an anomaly or that the 2011 storms 

presented ComEd with real challenges.   Further, we are not concluding that ComEd will 
never be entitled to a waiver of liability for damage associated with the 2011 Summer 
Storms.  However, we cannot conclude on this record that none of the outages that 
ComEd coded as associated with lightning, uprooted trees, broken tree limbs or strong 
winds were preventable.  The statute gives customers a right of action for damages, 
and authorizes the utility “to show” that weather damage giving rise to the outage was 
unpreventable. The utility is free to offer this showing in response to a specific claim.  
We conclude that this result is consistent with the statutory language, and will address 
waiver requests in the context of individual customer claims filed pursuant to Section 
16-125(h).    and we specifically decline to adopt, based on this record, the AG’s 
argument that the design, construction and maintenance of the ComEd distribution 
system is systemically inadequate. Likewise, we concur with Staff’s argument, 
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advanced in briefs, that adopting the AG’s position, the trigger for liability would offer a 
disincentive to restoring customers who experienced outages in excess of four hours, in 
favor of customers who had not yet experienced outages of that duration.  

 
We do not find or suggest in adopting this order that ComEd has systematically 

failed in its duty to provide adequate, reliable and safe service. However, we are 
concerned about the deficiencies in its distribution equipment and maintenance 
practices brought to our attention in this docket.  Accordingly, we decline to adopt the 
AG’s recommendation that we open an investigation of the adequacy, safety and 
reliability of ComEd’s system, with a special focus on storm readiness.  

 
The Commission adopts Staff’s interpretation of Section 16-125(e) and in this 

case, we find that over 30,000 customers experienced a simultaneous, preventable 
interruption of service of four hours or more in duration during the July 11, 2011 storm 
event. Accordingly, a waiver of liability cannot be granted concerning this storm.  In 
reviewing the post record data response from both Staff and ComEd, we determine that 
the number is lower than Staff has recommended. Section 16-125 (e) specifically 
excludes certain unpreventable interruptions. We would exclude the interruptions 
related to emergency repairs, broken tree limbs, wind/tornado, customer equipment, 
animal related and vehicle related outages. Therefore, the number is reduced to 34,559 
customers who may be eligible for compensation. 

 
In adopting Staff’s proposed reading of Section 16-125(e), the Commission 

rejects the AG’s proposed reading. In light of our inability to find that ComEd’s system 
complies with all appropriate design, construction, and maintenance standards, we 
agree with the AG and  appears to conclude that, if 30,000 customers have service 
interrupted during a four-hour period, any other customers whose service was 
interrupted for four hours during the same storm or event are entitled to request 
compensation. This reading is consistent with contrary to the statutory language that 
establishes only two conditions for consumers to seek compensation:  that more than 
30,000 customers are out of service for four hours or more.  The statute further puts the 
burden on the utility to show that the outage for which actual damages is sought falls 
within a waiver category, including that it was unpreventable storm damage.  Staff and 
ComEd’s proposal to only count some customers experiencing outages adds conditions 
to the statute that are not described or implied by the statutory language. Moreover, as 
noted, it offers perverse incentives to companies in prioritizing restoration.  

 
We further find that Section 16-125(h) governs the manner in which remedies for 

violations under Section 16-125(e) may be sought and obtained. The Illinois Supreme 
Court has so stated as recently as last year. Accordingly, any customers eligible to file a 
claim  for compensation – a group consisting exclusively of the 34,559 identified in the 
Company’s post record data response, as well as the municipalities in which such 
outages took place – must file complaints under Section 10-109 of the Public Utilities 
Act.  
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C. Exception 3:  The  Commission Should Conclude That A Waiver Of 

Liability For Damage Associated With Weather Conditions Can Only Be 

Based On The Specific Conditions Presented By The Complainant So That 

The Question Of  Whether The Damage Was “Unpreventable” Can Be Based 

On The Customer’s Specific Claim. 

The Proposed Order assumes, contrary to the evidence, that the ComEd’s entire system is 

compliant with appropriate standards, and further assumes that outages in various outage codes 

were unpreventable.   This approach does not tie outage codes to particular plant conditions and 

is unfair to consumers whose specific situations may demonstrate that their outage was 

preventable (due to, e.g., aged equipment, poor vegetation management, insufficient fault 

isolation devices or reclosers).    The Commission should reject the blanket waiver ComEd seeks 

without prejudice and consider waivers from Section 16-125(e) liability in specific cases or 

claims brought by customers. 

The language of the four Section 16-125(e) waiver provisions confirms that the General 

Assembly contemplated the waiver as a defense against specific claims for damages.  A waiver 

of liability due to “unpreventable damage due to weather events or conditions” requires that the 

specific plant at issue be reviewed.  Similarly, waivers for “customer tampering” (220 ILCS 

5/16-125(e)(2)),  “unpreventable damage due to … animals,” (id. at (e)(3)), or “damage to utility 

equipment or other actions by a party other than the utility, its employees, agents, or 

contractors,”  (id. at (e)(4)), all require consideration of the specific conditions presented by a 

customer seeking recovery of damages.    The Commission should not prevent customers from 

presenting their claim for damages under Section 16-125(e) by waiving liability without 

considering whether the specific cause codes were both accurate and related to the plant that was 

inadequately maintained (e.g. vegetation, broken equipment), aged (e.g. vulnerable, deteriorated 
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or loose poles, wood, and equipment), or poorly designed (e.g. insufficient fault detection 

devices).   

While there was substantial evidence of inadequacies on ComEd’s system, the People do 

not propose that the Commission deny ComEd’s waiver request without regard to individual 

claims.  Section 16-125(e) is designed to protect customers from unnecessarily numerous and 

long outages and provide the Company with an incentive to properly manage its distribution 

system to minimize storm related service interruptions resulting from severe weather’s effects on 

its distribution system.  The Proposed Order should be rewritten to allow consumers to seek 

damages in appropriate circumstances, and allow ComEd to specifically respond to those claims.   

However, the Commission should not simply exclude interruptions associated with bad weather 

even if the weather exceeds the design specifications of the plant because had the General 

Assembly intended to do that, it could have written that exclusion into the law in the fifteen years 

the law has been in place. 

Section 16-125(e) limits consumer damage to “actual damages” and excludes claims for 

consequential damages.  The Proposed Order includes a discussion of various cases cited by 

Staff regarding the burden of proof in a claim for actual damages.  Proposed Order at 12-13; 

People’s Exceptions at 31-32.  While these decisions address unrelated fact situations (e.g., 

medical malpractice, breach of contract), the underlying requirement that the claimant prove 

damages is not disputed.  However, the statement that “in any such action, like the plaintiff in 

Foster, the party seeking damages or recovery of costs would be required to establish a causal 

connection between the events in question and those damages or costs, i.e. that they were the 

result of a preventable outage or interruption,” (italics added), ignores the language of the 

statute that allows a waiver “in instances in which the utility can show that the power 
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interruption was a result of … (1) Unpreventable damage due to weather events or conditions.”  

220 ILCS 5/16-125(e).  The Commission should make it clear that the utility -- not the consumer 

claimant – bears the burden to show that damage resulting in an outage was unpreventable.   

Denying ComEd’s request for a blanket waiver of liability does not prevent ComEd from 

asserting that liability should be waived.  The statute provides that a request for a waiver is not 

untimely “if filed no later than 30 days after the date on which a claim is filed with the 

Commission seeking damages or expense reimbursement under this Section.” 220 ILCS 5/16-

125(h)  This is consistent with the difficulty in making a waiver determination in the absence of 

an actual damages claim, and supports the conclusion that a waiver must be based on the specific 

facts presented in a claim.  In addition to rejecting ComEd’s waiver request as not supported by 

the evidence, the Commission should reject it as premature.  ComEd is free to offer evidence that 

a particular outage was unpreventable in response to individual customer claims under Section 

16-125. 

PROPOSED LANGUAGE 

The Order should move the discussion of the caselaw cited by Staff from pages 12-13 in 

the Proposed Order to the section of the Order that presents the Staff’s position, as shown in the 

AG’s Exceptions, starting on page 31.   No substantive changes are made to the language. 

 

D. Exception 4:  The Commission Should Open An Investigation Into ComEd’s 

Baseline Infrastructure Investments And Storm Readiness. 

The Proposed Order would deny the People’s request for a Commission investigation into 

ComEd’s infrastructure investment and storm readiness.  Proposed Order at 31.  The Proposed 

Order bases its rejection of an investigation on its conclusion that ComEd’s system conforms to 

all appropriate design, construction and maintenance standards.  However, as demonstrated 
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above and in the People’s Initial and Reply Briefs, the evidence shows that in ComEd’s 

Northwest operating area, where the People’s witness George Owens conducted four days of 

visual inspections, numerous and systemic deficiencies were identified.  When the results of the 

Commission’s own investigations conducted pursuant to Section 16-125(b) and (d) as related in 

its Assessment are considered, it is clear that there are deficiencies throughout ComEd’s system.   

An investigation into the condition of ComEd’s system can pull together Commission 

resources as well as the resources of the People and the Company to assure the residents of 

Illinois that everything possible is being considered to minimize or avoid weather related outages 

in the future.  While some outages may be unpreventable, the record in this docket and the 

Commission’s own reports make it clear that there are deficiencies on ComEd’s system that have 

and will result in preventable outages.   These deficiencies include failure to install technology 

that has been available for decades and that is designed to limit the number and duration of 

interruptions when there are faults such as tree contract with ComEd’s energized plant.  Lack of 

fuses, reclosers, SCADA switches, functional lightning arresters, as well as the presence of 

deteriorated poles and loose equipment on the poles and overgrown vegetation interfering with 

ComEd equipment all contributed to the outages experienced by customers following the 2011 

Summer Storms.  These conditions were preventable and if addressed prior to the storms, very 

likely could have prevented much of the damage that resulted in extensive and lengthy service 

interruptions. 

In November, 2011, the General Assembly amended the PUA to add Section 16-108.5.  

220 ILCS 5/16-108.5.  This section obligates an electing utility such as ComEd
17

 to spend $200 

million over five years “for reducing the susceptibility of certain circuits to storm-related 

                                                 
17

  See ICC Docket 11-0721. 
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damage.” Id. at 16-108.5(b)((1)(A)(iv).  This $200 million investment is incremental to ComEd’s 

average annual capital spending for calendar years 2008, 2009 and 2010, as reported in the 

applicable FERC form 1 16-108.5(b).  220 ILCS 5/16-108.5(b).  Moreover, as the Proposed 

Order notes, ComEd spent more than $80 million in response to these 2011 storms, which is 

many millions more than the $50 million per year mandated under the statute, assuming it is 

spent ratably over the five year period.
18

  The Commission should be informed about how both 

the baseline and the statutory funds are being spent to improve storm readiness to avoid 

restoration expenditures, which consumers may ultimately be asked to pay.
19

 

While the waiver request for 2011 must be decided, there will be storms in the future, and 

an investigation can help assure that the appropriate investments are being made so that future 

winter storms do not result in tens of thousands of Illinois residents being left in the cold and the 

dark for four hours and more. 

PROPOSED LANGUAGE 

The People propose that the language on page 31 of the Proposed Order be changed as 

shown below and included on the attached Exceptions. 

AG’S REQUEST THAT THE COMMISSION OPEN AN INVESTIGATION 

The AG requests that the Commission open an investigation into ComEd’s 
“infrastructure and storm hardening investments.”  The residents of Illinois depend on 
this Commission to assure that utility infrastructure is appropriately designed, 
constructed, and maintained.  Given the importance of a reliable and robust electric 
distribution system to Illinois residents and businesses, we believe that an investigation 
into ComEd’s distribution system, specifically focusing on its storm readiness and 
investment, is appropriate in light of both the evidence presented in this docket and the 
contents of our own reliability reports.   Based on our ruling and findings herein, we are 
of the opinion that there is no basis to initiate an investigation and   We therefore 

                                                 
18

 “ComEd points to evidence showing that it spent many millions of dollars on restoration efforts, ranging from 

$6.8 million for the June 30-July 1 storm to $75 million for the July 11, 2011 storm.”  Proposed Order at 21.   

 
19

 Damages payable to customers are not recoverable from ratepayers under Section 16-125(e), but costs associated 

with restoration are not referenced in the statute. 
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decline to adopt the AG’s recommendation and initiate an investigation into ComEd’s 
infrastructure and investment as it relates to storm readiness. 

E. Exception 5:  The Document That ComEd Is Directed To File Identifying 

Outages That Are Not Excluded From The 30,000 Customer Count Should 

Be Public – Not Confidential. 

The Proposed Order suggests in ordering paragraph 14, without discussion, that ComEd  

“is directed to file a confidential document with the Commission identifying the customers or 

areas that would be entitled to file a claim for compensation because of the interruption of 

service.”  Proposed Order at 32 (italics added).  ComEd has not asked that any of the tables 

showing outages or outage codes and treatment be treated as confidential.  See Petition, 

Appendices A-F, filed on e-docket on August 18, 2011; ComEd Ex. 11.03.  Commission 

records are presumed to be available to the public.  220 ILCS 5/10-101 (“All proceedings of the 

Commission and all documents and records in its possession shall be public records, except as 

in this Act otherwise provided.”)  There is no reason to treat the listing of outages as 

confidential.   

 Should the Commission adopt the Proposed Order’s conclusion and only allow a portion 

of customers who lost service associated with the July 11, 2011 storm to seek recovery, the 

listing of the outages for which a waiver is denied should be public.  

PROPOSED LANGUAGE 

Paragraph 14 on page 32, should be amended as follows: 

(14) ComEd is directed to file a confidential document with the Commission 
identifying the customers or areas that would be entitled to file a claim 
for compensation because of the interruption of service. 

 
On page 33, the second to the last paragraph should conform to this change as follows: 
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IT IS FURTHER ORDERED THAT ComEd shall file with the Commission 
a confidential document that identifies the customers or areas that could be 
entitled to compensation because of the interruption of service. 

 
IV. MISCELLANEOUS EXCEPTIONS 

As shown on the attached Exceptions, the People recommend various editorial changes to 

the proposed Order to conform to the above arguments on pages 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11-

15, (much of which was moved to Section V of the Order) of the attached Exceptions.  Language 

after page 16 is discussed in above.  For example, the AG recommends that the identity of its 

witnesses be included in the Order (page 2); the facts underlying the waiver Petition, specifically 

the basic issues and the numbers of customers without service for each storm and the evidence 

about the condition of ComEd’s system, be laid out at the beginning on the Order so that the 

context of ComEd’s request can be better understood (pages 3-4); and that the arguments of the 

parties be attributed to the appropriate party (pages 5-8).  The text on pages 10-15 is deleted to 

eliminate repetition contained in the Proposed Order and shown in Section V.B., pages 26-32.  

Language on pages 23-26, relating ComEd’s criticism of the Staff and the AG positions are 

moved to Sections V.B. and V.C. so that the arguments can respond to the affirmative positions 

of those parties. 

V. REQUEST FOR ORAL ARGUMENT 

Pursuant to Section 200.850 of the Commission’s rules, the People request that the 

Commission schedule oral argument to enable the Commissioners to directly hear from and 

question the parties about the important issues raised in this docket.  This docket contains issues 

and evidence similar to the issues and evidence in Docket 11-0662 involving the 2011 February 

1-2 snow storm that left thousands of northern Illinois residents without power for varying 
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periods of time.  The decisions made in both dockets will affect how Section 16-125(e) of the 

Public Utilities Act is applied, and whether Illinois residents who suffer power outages of more 

than four hours – and sometimes stretching into days -- have the opportunity to present their 

claims for damages.  A key decision is whether waiver issues are considered only in response to 

individual claims, or whether individual claims can be precluded by complaints such as the one 

filed in this docket. 

Oral argument would benefit the Commission because the condition of ComEd’s system, 

and its ability to withstand storms, are key issues to the state, its residents and its businesses.  

With storms coming with increasing frequency, the Commission needs to be informed about both 

the metrics and equipment for storm readiness and the investments that are being made.  While 

investments can be expected to be part of ComEd’s formula rate cases to come, oral argument in 

this docket (possibly combined with oral argument in Docket 11-0662) will enable the 

Commission to specifically address the conditions of ComEd’s plant as it relates to storm 

readiness. 

VI. CONCLUSION 

 For the foregoing reasons, the People of the State of Illinois request that the Commission 

revised the Proposed Order and enter a Final Order consistent with the exceptions and arguments 

contained above. 

Respectfully submitted,  

LISA MADIGAN, Attorney General 

 

By: ____/s/________________________  
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