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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to Determine the Applicability of 
Section 16-125(e) Liability to Events Caused  
by the Summer 2011 storm systems 

: 
: 
: 
: 
: 

 
No. 11-0588 
 

BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions (“BOE”) 

under Section 10-111 of the Public Utilities Act (the “PUA”), 220 ILCS 5/10-111, Section 200.830 

of the Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”), 

83 Ill. Admin. Code § 200.830, and the schedule established by the Administrative Law Judge.  

Separate numbered Exceptions to the Proposed Order (“PO”) are filed simultaneously. 

I. INTRODUCTION & EXECUTIVE SUMMARY  

Six severe and destructive storm systems struck northern Illinois in succession during the 

summer of 2011, including the July 11 derecho that ravaged portions of 12 states and was “the 

worst severe weather event to affect ComEd’s territory in more than 15 years.”  ComEd Ex. 4.05 

at 3, 22.  That derecho produced over 18,000 lightning strokes in northern Illinois alone and hit 

the area with, as National Weather Service said, “a wide swath of 60-80 mph [wind] 

measurements – plus the associated damage.”1  It caused over $80 million in damage to 

ComEd’s system alone, more than any other summer storm in history.  Petition, ¶ 10. 

While the July 11 derecho was literally record-breaking, each of the six summer storms 

caused significant and widespread damage to communities and infrastructure in the region.  

                                                 
1  See National Weather Service Weather Forecast Office,  http://www.crh.noaa.gov/lot/?n=20110711severe.  

The NWS data is in the record at ComEd Ex. 9.02 
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ComEd understands the effect that these dramatic weather events had on its customers and the 

communities it serves – not just the loss of electric service, but also the damage done to property, 

the disruption of everyday life and commerce, and at times the threat to human life itself.  

Nothing is more central to ComEd and its employees than delivering reliable electric service.  

That commitment drives our efforts each year to operate an ever more reliable system, and 

motivates our employees to work the long hours in difficult and sometimes dangerous conditions 

that rapid restoration of service requires.   

ComEd also understands that in the aftermath of dramatic events, where tens of 

thousands are without power, there is natural inclination to look for a means to assess blame or 

responsibility.  Section 16-125(e) was born out of great frustration over a series of dramatic 

interruptions in the 1990s that had sweeping effects.  ComEd reacted and, in the decade 

thereafter, transformed aspects of its distribution network to eliminate the types of single-failure 

vulnerabilities that had led to 30,000 and more customers losing power from a single 

interruption.  Today it is far more difficult for a single interruption to affect 30,000 or more 

customers, and contrary to others, ComEd believes that that is a mark of success.  It is not 

evidence that Section 16-125(e) is meaningless, nor a reason to claim that statute applies to 

circumstances that it does not. 

While ComEd continues to invest in making its system more resistant to storm damage 

and has adopted state of the art protocols to further speed restoration, no utility can operate a 

system that is immune from the power of Mother Nature no matter what actions are taken.  

Section 16-125(e) and the extraordinary strict liability it creates was fashioned to address and 

deter fundamental weaknesses in the grid that could lead to major interruptions, not to hold 

utilities liable for extreme events outside of their control.  ComEd submits that imposing liability 
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on ComEd is not the appropriate response to the experience that customers had during the 

extreme weather in the summer of 2011, however attractive it may seem to some parties who 

desire a means to assess blame. 

Applying Section 16-125 (e) to these events is not without consequence.  As we discuss 

in this brief, no utility system is or can be designed, constructed, and maintained to withstand 60-

80 MPH winds and the debris they propel, tens of thousands of lightning strikes, and falling trees 

and limbs.  If the statute is applied in the manner outlined in the Proposed Order it will have 

secondary and tertiary effects as ComEd will be facing a potentially huge financial obligation 

well outside the norm in the industry.  That is sure to have an effect on ComEd’s ability to attract 

capital and on the overall financial integrity of the company.  So, despite any sort of natural 

inclination to look at Section 16-125 (e) as a means to take action in response a season of 

extraordinary weather and the impacts it caused, applying the statute is not only unlawful but 

will have unintended consequences that will harm customers.  

A. The Proposed Order’s Application of Section 16-125(e) 

The Proposed Order (at 29) correctly found that ComEd was not responsible for the 

damage and interruptions caused by five of these six storms.  The natural destructive force of 

those storms was great,2 and the evidence detailing the unpreventable destruction they caused 

was overwhelming.  The Proposed Order also found (at 30), again based on overwhelming 

evidence, that there was no systemic flaw or failure in the design, construction, and maintenance 

of ComEd’s system.  The record also showed that ComEd’s restoration efforts were prompt and 

effective, and no witness criticized ComEd’s restoration efforts in any respect.  The overall 

                                                 
2  see Piazza Dir., ComEd Ex. 4.0; ComEd Ex. 4.02; ComEd Ex. 4.03; ComEd Ex. 4.04; ComEd Ex. 4.05; 

ComEd Ex. 4.06; ComEd Ex. 4.07; Guerra Reb., ComEd Ex. 5.0, 7:141-14-183.. 
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performance of ComEd’s system in 2011 was at or near the top quartile nationally, performance 

that could not have been achieved by a deficient system or one that was imprudently operated 

and maintained.3  The interruptions those storms caused were, in short, acts of nature.   

However, when it comes to the July 11 derecho – the single most destructive storm of 

2011 and of ComEd’s history – the Proposed Order deviates from the record and recommends 

ComEd be held liable under Section 16-125(e) for interruptions affecting approximately 34,559 

customers.  This recommendation rests on reading Section16-125(e) as if it applied based on the 

total number of customers simultaneously affected by many interruptions, rather than the 

singular continuous power interruption the statute refers to.  Moreover, it denies ComEd a waiver 

of liability for customers whose interruptions were caused by tree contract regardless of the 

weather or wind speeds at the time.  Neither conclusion can be sustained. 

B. Section 16-125(e) Does Not and Should Not Apply to the 
Interruptions Caused by the Summer 2011 Storms 

Since utilities were first formed more than a century ago, they have never been liable for 

interruptions resulting from weather damage to their systems.  A utility’s obligation, under both 

the common law and the Illinois law, is to act prudently in designing, constructing, operating and 

maintaining its system, not to eliminate interruptions.  Illinois law, like that of every other state, 

recognizes that utilities cannot insulate themselves from weather damage and resulting 

interruptions.  See Sheffler v. Commonwealth Edison Co., No. 2011 IL 110166 at ¶ 32 (June 16, 

2011), citing Illinois Bell Switching Station Litigation, 161 Ill. 2d 233, 243-44 (1994); 220 ILCS 

5/8-401 (1992).  The Commission has recognized this as well, in tariffs stretching back decades 

providing that utilities are not responsible for damages due to interruptions absent “willful 

                                                 
3  Artze Duque Sur, ComEd Ex. 20.0, 3:37-40. 
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default or negligence on the Company’s part.”  ILL. C.C. No. 10, Orig. Sheet No. 146.  No 

network service provider, from the “telephone company” to railroads to electric utilities, has 

been held strictly liable for damages from service disruptions caused by weather on the theory 

that it “could have done something different,” when they did nothing wrong. 

This principle is critical to controlling the cost of service and to ensuring that utilities 

have the financial strength and capital to keep their systems’ reliable.  As the Illinois Supreme 

Court said of AT&T and its service obligations in Illinois Bell:   

In fact, the [liability limitation] is required by the Act and plays an integral role 
in allowing Bell to meet the expectations of the General Assembly.  In enacting 
the Act, the legislature intended that “[t]elecommunications services should be 
available to all people of the State of Illinois at just, reasonable and affordable 
rates and be provided as widely and economically as possible.”  (Joint 
Committee on Public Utility Regulations (April 1985), at 21.)  Bell is required 
to file a tariff “which describes the nature of the service, applicable rates and 
other charges, [and] terms and conditions of service” (220 ILCS 5/13-501 (West 
1992)), in order to meet the legislature’s dictate that it provide cost-effective 
service.   

161 Ill. 2d at 244.  Reliable and cost-effective service is not uninterrupted service, and reliability 

is not improved by imposing sanctions that rob the utility of capital it needs to invest.   

Section 16-125(e) did not overturn the law of utility responsibilities generally, nor did it 

address storm-related interruptions in particular.  Rather, as noted above, it passed on the heels of 

a series of interruptions of major grid components (e.g., entire major substations) that caused 

tens of thousands of customers to lose service.4  The General Assembly chose words to address 

just that situation:  linking the law to a “continuous power interruption of 4 hours or more” that 

affects more than 30,000 ComEd customers.   

                                                 
4  Guerra Dir., ComEd Ex. 1.0, 11:232-237; O’Connor Reb., ComEd Ex. 6.0 Rev., 6:121-8:170.  The PO 

wrongly rejects both objective historical evidence of the facts surrounding the law’s passage and direct evidence of 
Section 16-125’s legislative history.  It is not clear if that is because the Proposed Order concludes that the law is 
unambiguous, and thus history is not germane, or for some other reason.  But, regardless, the facts are uncontested 
and there is absolutely no evidence of any contrary legislative history.   
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The law does not speak of the total number of customers without service at any time, and 

it does not mention storm damage.  Weather is only mentioned as an exception to liability.  

Nothing in the law allows the number of customers affected by different interruptions to be 

added together to reach the 30,000 threshold that no single interruption comes close to meeting.  

This is underscored by the statutory requirement that the interruption be “continuous.”  Such an 

aggregation of hundreds of different interruptions, starting and ending at different times, 

occurring in different places, and affecting different customers, cannot be “continuous.”  Indeed, 

the Proposed Order applies Section 16-125(e) by looking not at whether there was a “continuous 

power interruption” affecting more than 30,000 customers, but at whether “30,000 or more of 

ComEd’s customers have their service interrupted during the same four-hour period, excluding 

those customers whose interruptions were the result of unpreventable damage ....”  PO at 20.  

Section 16-125(e) plainly does not say that.   

The Proposed Order justifies disregarding the plain language of Section 16-125(e) by 

claiming that the statute could never be triggered if it was applied as actually written.  PO at 20.  

The testimony the Proposed Order cites, however, says no such thing, and the evidence – 

including the history that drove Section 16-125 – proves that a single interruption can and has 

affected 30,000 customers for four hours.  In any event, as noted above, Section 16-125(e) was 

intended to deter major interruptions, not simply to create liability for ComEd.5  The greatly 

reduced likelihood that such an event will occur today means that the statute’s goal is being 

achieved, not that its purpose is being frustrated and more liability must be created.   

                                                 
5  O’ConnorReb., ComEd Ex. 6.0 Rev., 2:28-32 
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C. ComEd Is Not Responsible for “Tree Contact” Damage from the 
July 11 Derecho; No Prudent Utility Could Prevent Such Damage 

The Proposed Order recognizes that the vast majority of the interruptions resulting from 

the July 11 derecho were unpreventable.  PO at 29.  It recognizes that ComEd’s system was 

constructed, operated, and maintained prudently and in accordance with all applicable standards.  

PO at 30; accord Gannon/Mehrtens Dir., ComEd Ex. 2.0, 2:22-24.; Gannon/Mehrtens Reb., 

ComEd Ex. 7.0, 2:37-39; Chelsey Reb., ComEd Ex. 8.0 Rev., 4:67-70 ComEd Ex. 8.0, Shlatz 

Reb., ComEd Ex. 11.0, 5:102-115.  The evidence it relies on confirms that ComEd performed 

well during the derecho and documents the rapid and effective restoration by ComEd workers 

and the emergency response crews.    Negligence played no role in this story.   

The record shows that ComEd took prudent steps to prevent tree contact, in particular.  

ComEd was on a four-year vegetation management cycle that also included flexible mid-cycle 

trimming, as required.  Kramer Sur., ComEd Ex. 16.0, 3:53-56.  ComEd’s integrated vegetation 

management program was Staff-vetted, and the AG’s witness regards programs like this as a 

“best practice.”  Owens Dir., AG Ex. 1.0, 11:10-12.  These facts are critical because the 

Proposed Order’s refusal to recognize that the July 11 interruptions resulted from unpreventable 

weather damage rests on its conclusion that all ComEd interruption caused by derecho-driven 

“tree contact” are preventable.  Indeed, interruptions due to “tree contact” account for about 

three-quarters of the 34,599 customers for which the Proposed Order grants no waiver.6   

That conclusion is unsustainable.  ComEd was prudently managing vegetation, including 

at the locations where the interruptions occurred, and that did not prevent the damage.  No utility 

                                                 
6  25,623 customers were affected by 172 distinct tree contact interruptions.  See ComEd Response to 

ALJ’s Post Record Data Request, Table 1.  This is 74.1% of the 34,599 customers for which the Proposed Order 
recommends no waiver.     
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can prevent all contact during storms with 60-80 MPH winds that blow leaves, branches, and tree 

debris into its equipment.  Kramer Sur., ComEd Ex. 16.0, 16:307-18:362.  What is more, to 

refuse ComEd a waiver, the Commission would have to conclude that essentially all tree contact 

is preventable.  Even if only 20% of the customers interrupted due to tree contact lost service due 

to unpreventable contact, the total number of customers affected for four hours drops below 

30,000 and ComEd is entitled to a waiver of all liability. 

* * * * * 

The July 11, 2011 derecho was the most damaging to ComEd’s system in history.  Even 

if Section 16-125(e) did apply to the many dispersed and distinct interruptions caused by this 

storm, which it does not, ComEd’s system was well designed and ComEd was prudently 

managing vegetation near it.  The system performed better than most of its peers, and ComEd 

restored customers without delay.  The interruptions customers experienced, which ComEd 

strives to minimize, were the result of the widespread damage the derecho caused, not any failure 

on ComEd’s part to prevent that damage.  The Proposed Order must, accordingly, be modified as 

proposed in ComEd’s Exceptions.   

II. SECTION 16-125(E) WAS NOT TRIGGERED BY  
SUMMER 2011 STORM INTERRUPTIONS 

By its unambiguous terms, Section 16-125(e) applies only when a single “continuous 

power interruption” leaves more than 30,000 customers without power for at least four hours.  

No such interruption occurred at any time during the Summer 2011 Storms.  The Proposed 

Order, however, applies Section 16-125(e) to all of the interruptions caused by each of the 

Summer 2011 Storms, collectively, even interruptions of a single customer, directly contrary to 

the language the General Assembly actually used.  It does not parse or analyze that language.  

Instead, it changes the meaning of the statutory language based on an incorrect inference from a 
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mistaken claim about ComEd’s system as it exists today, 15 years after the law’s passage, while 

dismissing contemporaneous evidence of the General Assembly’s actual intent.  See PO at 20.  

ComEd respectfully submits that the Proposed Order’s conclusion is legally erroneous and must 

be modified in accordance with ComEd’s Exceptions.  

A. Section 16-125(e) Must Be Applied In Accordance With 
Its Plain and Unambiguous Language 

The goal of interpreting any statute in Illinois is to ascertain and effectuate the legislative 

intent.  Barnett v. Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of the legislature’s 

intent is the language of the statute itself, which must be given its plain and ordinary meaning.  

People v. Fink, 91 Ill. 2d 237, 239 (1982); Illinois Wood Energy Partners, L.P. v. County of 

Cook, 281 Ill. App. 3d 841, 850 (1st Dist. 1995).  Interpretation may not restrict or enlarge the 

words of the law.  Henrich v. Libertyville High School, 186 Ill. 2d 381, 391 (1998).  Clear 

statutory language must be given effect as written, without resort to “rules of construction.”  

Hadley v. Illinois Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor 

Vehicle Review Board, 224 Ill. 2d 1, 13 (2007).  And no “rule of construction” empowers a court 

or agency to declare that the legislature did not mean what the plain language of the statute says.  

Bridgestone/Firestone, Inc. v. Aldridge, 179 Ill. 2d 141, 149 (1997).  That is especially true 

where the “interpretation” would have the effect of altering the express language the General 

Assembly chose to use.  Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 

1, 9 (1st Dist. 2009), citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002). 

While the Proposed Order does takes no issue with these principles in theory, it does not 

honor them in practice, instead accepting an argument that the General Assembly must have 

meant something other than what it quite clearly wrote.  
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B. Section 16-125(e) Is Unambiguous and Is Triggered 
Only by a Single Continuous Interruption of Service to 
More Than 30,000 Customers for Four or More Hours 

Section 16-125(e) is unambiguous and straightforward.  It states in pertinent part:7   

In the event that more than ... 30,000 ... of the total customers ... of an electric 
utility are subjected to a continuous power interruption of 4 hours or more 
that the utility shall be responsible for compensating customers affected by 
that interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power interruption.   

220 ILCS 5/16-125(e) (emphasis added).  By its express terms, it is triggered only by “a 

continuous power interruption of four hours or more that results in the transmission of power at 

less than 50% of the standard voltage, or that results in the total loss of power transmission” to 

more than 30,000 of ComEd’s customers.   

The plain language of the statute requires that the triggering interruption be a single 

interruption of service – that is, a single break in the transmission of power to customers.8  Both 

the noun “interruption” and the article “a” in the operative phrase “a continuous power 

interruption of 4 hours or more” are singular.  The end of that same sentence provides that (if 

liability is not waived) claims under Section 16-125(e) are available to those “affected by that 

interruption” and extend to certain damages suffered as a result of “the power interruption.”  The 

singular use of the word “interruption” is consistent with the General Assembly’s use of this 

                                                 
7  In ComEd’s case, 0.8% of its total number of customers is slightly greater than 30,000.  The statutory 

calculation results in a proportionate trigger for Ameren.   
8  An “interruption” is a stop or break, in this case in the flow of power to customers.   See, e.g., Oxford 

University Dictionary, http://oxforddictionaries .com/definition/American_english/ 
interrupt?region=us&q=interrupt; Merriam-Webster’s Dictionary, http://www. merriam-webster.com/dictionary 
/interruption; Dictionary.com, http://dictionary.reference.com/browse/interrupt; see also http://oxforddictionaries 
.com/definition/american_english/interruption?region=us&q=interruption (making clear that an interruption is 
something that interrupts).  No party or witness contests this.   
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term in Section 16-125 as a whole.9  For example, it also chose the singular word “interruption” 

in record keeping requirements of Section 16-125(j).  See, e.g., 220 ILCS 5/16-125(j).   

Treating the word “interruption” as if it refers collectively to hundreds of different breaks 

in the flow of power that all occurred at different times, in different places, and affected different 

groups of customers, simply because the underlying damage was caused by the same storm, 

strips the term “interruption” of its core meaning.  The factors that separate one interruption from 

any other are not only the circumstances under which it occurs, but where it occurs, when it 

occurs, what facilities it affects, and what customers’ service it interrupts.  Those differences are 

why the hundreds of distinct interruptions are identified in the Petition and separately analyzed 

by the witnesses.  See, e.g., Petition ¶¶ 7-8; Maletich Dir., ComEd Ex. 3.0, Rev 4:87-9:187; 

Guerra Dir., ComEd Ex. 1.0, 9:195 – 10:224; Staff’s Response and ComEd’s Reply to the ALJ’s 

Post-Record Data Request.   

In addition to requiring a single interruption to affect 30,000 customers or more, the 

General Assembly also required the interruption be “continuous.”  By definition, a “continuous” 

event is one that is uninterrupted and unbroken,10 and “marked by uninterrupted extension in 

space, time, or sequence.”11  Thus, distinct breaks in the flow of power that begin at different 

times, end at different times, and affect different locations and different customers and areas are 

not – and cannot be – continuous in any sense of the word.  Guerra Dir., ComEd Ex. 1.0, 9:195 – 

10:224; Guerra Reb., ComEd Ex. 5.0, 5:93-102.  There is no support for an order treating such 

                                                 
9 Language used by the General Assembly may also be read in the context of the entire statute of which it 

forms an integral part.  Krautsack v. Anderson, 223 Ill. 2d 541, 552-53 (2006); Fink, 91 Ill. 2d at 239; Illinois Wood 
Energy, 281 Ill. App. 3d at 850; McHenry County v. Duenser, 49 Ill. App. 3d 125, 129 (2nd Dist. 1977).   

10 See, e.g., Oxford University Dictionary, http://oxforddictionaries.com/definition/American_english 
/interrupt?region=us&q=continuous. 

11 Merriam-Webster’s Dictionary, as reported at http://www.merriam-webster.com/dictionary/continuous 
(Aug. 21, 2012).   
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discontinuous interruptions as if they were continuous.  Even AG witness Owens did not make 

such a claim.  Tr. at 610:15-22.   

C. No Interruption Resulting from the Summer 2011 
Storms Met the Requirements of Section 16-125(e) 

No interruption caused by the Summer 2011 Storms was anything like the type of 

interruption addressed in Section 16-125(e).  The storms did not cause any single interruption 

affecting 30,000 customers (although one did affect over 20,000).  Guerra Dir., ComEd Ex. 1.0, 

11:238-53; Guerra Reb., ComEd Ex. 5.0, 5:100-102; Maletich Dir., ComEd Ex. 3.0 Rev, 5:95 – 

6:109; Petition, ¶10.  Those distinct interruptions were caused by damage to distinct and 

unrelated parts of ComEd’s system and interrupted service at different and scattered locations 

and starting and ending at different and widely varying times.  Maletich Dir., ComEd Ex. 3.0 

Rev, 4:85 – 8:154; Guerra Dir., ComEd Ex. 1.0, 2:26-28; 5:105-7:148; NCI Report, ComEd Ex. 

13.0, 5-6.   

No witness disagreed.  Not one claimed that when different customers lose service at 

different times or due to damage in different and separate equipment, those outages are part of 

the same interruption.  As senior Navigant professional engineer Eugene Shlatz testified, based 

on decades of experience in jurisdictions world-wide: 

An interruption is an event on the system that causes customers to lose their 
connection with the integrated grid to which generation is connected and the 
loss of service associated with that event. This is how the term is used by 
engineers, how it is used to measure outage performance statistics established 
by engineering organizations including the IEEE, and as it is understood by 
regulators. …  

Shlatz Reb., ComEd Ex. 11.0, 19:438 – 42.  See, e.g., Guerra Reb., ComEd Ex. 5.0, 14:184 – 

15:204 (In “the industry, an interruption has an identifiable start, and identifiable end when all 

customers are restored and, although it may affect many or few customers, it is caused by a 

common failure of one or more pieces of directly related electric delivery equipment.”).  
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Likewise, Staff engineer acknowledged that total number of distinct interruptions reached as 

high as 5,330 in the historic July 11 derecho alone.  Rockrohr Dir., Staff Ex. 1.0, 6:136.  He 

confirmed that fact on cross examination (Tr. at 281:10-21), when he testified: 

Q: How many interruptions did the July 11 storm cause? 

A: 5,324, according to ComEd’s data. 

Q: Which you have no reason to doubt? 

*     *     * 

A: No, I have no reason to doubt the numbers that ComEd provided in their 
exhibits to the petition. 

Although the Proposed Order, with support from Staff, correctly finds that customers’ 

losses of service must at least be simultaneous (PO at 30; see Rockrohr Dir., Staff Ex. 1.0, 7:137-

42), the General Assembly did not say that Section 16-125(e) is triggered by multiple 

simultaneous interruptions or by simultaneous loss of service at all.  Had it intended that result, it 

could have used the plural “interruptions” and the phrase “simultaneous power interruptions” 

affecting a total number of customers for a “single four hour period.”  But, it did not.  Again, the 

General Assembly referred to one “interruption” and required not just that customers be affected 

simultaneously, but that the single interruption itself is “continuous.”  Simultaneous loss of 

service is a distinct and far more general concept.   

D. The Proposed Order Erroneously Rejects the Plain 
Meaning of Section 16-125(e) Based on the Incorrect 
Conclusion That, So Read, It Would Be Meaningless 

The Proposed Order, however, applies Section 16-125(e) to all of the interruptions caused 

by each of the Summer 2011 Storms, collectively, even roping in the interruptions of service to a 

single customer.  The Proposed Order is candid about how it reaches that result.  It reached that 

result by asking not whether there was a “continuous power interruption” affecting 30,000 or 

more customers, as the statute requires, but by asking whether “30,000 or more of ComEd’s 
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customers have their service interrupted during the same four-hour period, excluding those 

customers whose interruptions were the result of unpreventable damage ....”  PO at 20.   

The sole justification the Proposed Order offers for disregarding the actual statutory 

language is the conclusion that, if the Section 16-125(e) were read as it was actually written, it 

could not ever be triggered.  In turn, the sole basis for that conclusion is the statement that:  

“Staff points us to the fact that there is no single piece of distribution equipment in the ComEd 

system that could fail and result in 30,000 customers having their service interrupted.” PO at 20; 

see Rockrohr Dir., Staff Ex. 1.0, 14:297-300.  That testimony is based on no analysis or survey 

of ComEd’s system.  But, more importantly, it says nothing about whether a single interruption 

can affect 30,000 customers for four hours, while the evidence proves that they both can and 

have.   

The record is clear that single interruptions can and do affect more than 30,000 customers 

for more than four hours, not as a matter of any witnesses’ opinion, but as a matter of historical 

fact.  The actual interruptions that preceded the 1997 adoption of Section 16-125(e), as well as 

the subsequent 1999 Lakeview and South Loop interruptions, demonstrate that very large scale 

interruptions, including the failure of entire substations serving 30,000 customers and more, can 

and do occur.  See O’Connor Reb., ComEd Ex. 6.0, 6:129-9:199.  More recently, during the June 

30 storm system, damage from wind-blown debris caused a single interruption of service to 

26,524 customers.  See Petition, ¶22; Maletich Dir., ComEd Ex. 3.0 Rev., 5:94; Tr. at 77:21-

79:21.  While that particular interruption just missed the 30,000 threshold, that type of event is 

another example of how the law could be triggered.  Had the 138 kV line struck by that debris 

been supplying just 4,000 more customers, the threshold would have been exceeded.  See id.   
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Moreover, the claim the Staff testimony makes relates only a “single piece” of 

“distribution equipment.”  Section 16-125(e) is triggered by a single interruption on the delivery 

system, while the testimony refers only to a “single piece of distribution equipment.”12  Section 

16-125(e) is not limited only to the distribution facilities and certainly not the “primary voltage 

distribution circuits” (in lay terms, single 12 kV and 4kV feeders) this testimony appears to refer 

to.  An interruption triggering Section 16-125 could also occur on 34 kV lines, on poles that 

support multiple lines, in 34 kV substations, in high voltage distribution (138 kV) substations 

that supply a large number of feeders, on high-voltage distribution lines, as well as transmission 

substations and lines.  Moreover, the Staff testimony refers to single pieces of equipment and, as 

noted above, single interruptions can and do affect multiple interconnected pieces of equipment, 

such as during the loss of an entire substation or after the failure of a pole carrying several lines.  

The fact that an interruption affecting a single feeder or 12 kV transformer is unlikely to affect 

30,000 customers proves nothing.   

Finally, arguing that ComEd’s system today – 15 years after Section 16-125(e)’s passage 

– is no longer likely to suffer a covered interruption is no reason to distort the statute’s meaning.  

The goal of Section 16-125(e)’s extraordinary penalties is to deter and prevent interruptions.  

O’Connor Reb., ComEd Ex. 6.0 Rev.., 12:273 – 13:275.  The fact that ComEd has not once been 

subject to Section 16-125(e) since the law’s enactment is in no small measure a result of 

ComEd’s systematic actions to reinforce its major supply systems and, where prudent, replace 

radial networks with looped ones.  That is a testament to both the Act’s and ComEd’s success.  It 

                                                 
12  Because Section 16-125(e) is not limited only to distribution equipment, a technical revision is required 

in the Proposed Order.  See ComEd Exception #1.   
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is no basis on which to conclude that Section 16-125(e) would be meaninglessness if applied as 

written, as does the Proposed Order.   

* * * * * 

The law is clear: a statute must be applied in accordance with its plain language; the 

Commission may not treat Section 16-125(e) differently.  It must apply Section 16-125(e) as 

written, and should revise the Proposed Order accordingly, as proposed in ComEd Exceptions #2 

and 5.13   

III. EVEN IF SECTION 16-125(E) WERE OPEN TO CONSTRUCTION, ITS 
LEGISLATIVE HISTORY AND CONSTITUTIONAL IMPLICATIONS 
WARRANT ITS APPLICATION ONLY TO SINGLE INTERRUPTIONS 

Because Section 16-125(e) is unambiguous and the General Assembly’s intent can be 

clearly seen in its language, the Commission need not and may not look to the statute’s 

legislative history or to other “rules of construction” to assess its meaning.  As noted above, 

Illinois law requires that plain, clear, and unambiguous statutory language must be given effect 

without resorting to other aids for construction.  See also Marriage of Logston, 103 Ill. 2d 266 

(1984).  However, if the Commission were to determine that Section 16-125 was ambiguous 

(which it is not), then it must give weight to other evidence of legislative intent, such as the 

statute’s legislative history, its historical context and purpose, whether a proposed construction is 

in derogation of the common law, and whether a proposed construction poses constitutional 

concerns.  In this case, however, those rules of statutory construction point to the same result as 

the statute’s plain language: Section 16-125(e) does not apply to any one of the six Summer 2011 

Storms. 

                                                 
13  While the absence of any qualifying interruption under Section 16-1259e) is dispositive of the issues in 

this case, the Commission, for prudential reasons, may nonetheless wish to retain its findings and conclusions 
regarding the issue of waiver, in the alternative.  This may, for example, be appropriate to promote efficiency where 
there is a high potential for an appeal.  This is addressed in ComEd’s Exception #3.   
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A. The Proposed Order’s View of Section 16-125(e) is Contrary to 
Both Its Legislative History and Actual Historical Context 

The legislative intent of an ambiguous statute may be gleaned from the events it was 

intended to remedy and the legislative history of the statute.  Lieberman, 201 Ill. 2d at 308; 

M.A.K. v. Rush-Presbyterian-St.Luke’s Medical Center, 198 Ill. 2d 249, 257 (2001).   

The unrebutted evidence shows that Section 16-125 was enacted in response to a series of 

individual large and high-profile interruptions.  Failures of several large substations servicing 

Chicago left tens of thousands of customers with no power in one fell swoop for extended 

periods of time, and a fire at ComEd’s Bartlett Transmission Distribution Center in July 1996 

affected between 29,000 and 30,000 customers.  O’Connor Reb., ComEd Ex. 6.0 Rev., 8:164-70.  

Only six months later, the General Assembly wrote and passed Section 16-125(e), which set as 

its threshold the comparable 30,000 customer trigger.  That history explains why the statute 

applies to a continuous power interruptions and why there is a 30,000 customer trigger.  The 

reliability concerns and controversies preceding the passage of Section 16-125(e) were, in 

contrast, not related to storm damage or restoration.  Id., 6:121 – 8:170.   

The Proposed Order’s general dismissal of Dr. O’Connor’s testimony is wholly without 

foundation.  There is no evidence suggesting Dr. O’Connor described the history inaccurately.  

Indeed, the facts on which he testifies are largely of public record and the fact that no witness 

takes issue the facts only confirms them.  Sweilem v. Illinois Dept. of Revenue, 372 Ill. App. 3d 

475, 485 (2007) (“Our supreme court has clearly indicated that in Illinois a finder of fact may not 

simply reject unrebutted evidence.  This is true even though the witness may be an interested 

party …”) (citing Bucktown Partners v. Johnson, 119 Ill. App. 3d 346, 353-55 (1983); People ex 

rel. Brown v. Baker, 88 Ill. 2d 81, 85 (1981)).  Moreover, Dr. O’Connor’s experience, which 

includes serving as Chair of the Commission, spans decades and includes positions in business 
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and regulation in both the public and private spheres.  That fact that Dr. O’Connor could not 

recall on the stand precisely what parties had retained him as of the date in 1997 when the 

legislature passed Section 16-125 is not even significant, let alone a valid basis to disregard his 

testimony entirely, as the Proposed Order (at 20) does.   

The fact that the Section 16-125(e) was not intended to apply to storm interruptions is 

also confirmed by other legislative action in the same session, which the Proposed Order does 

not address.  At the time Section 16-125 was enacted, a separate bill, House Bill 43, was also 

pending that would have imposed analogous liability on a utility if a customer experienced 

“power interruptions of 4 hours or more, cumulatively ….”  House Bill 43 (90th General 

Assembly) (emphasis added).  That Bill would have applied to the many distinct interruptions 

caused by storms, as well as large discrete interruptions that hit ComEd’s substations.  But that 

Bill did not become law.  O’Connor Reb., ComEd Ex. 6.0 Rev., 10:206-217.  That dichotomy 

underscores the General Assembly’s understanding of the difference between individual 

interruptions and the cumulative effects of different interruptions.  Id.  The General Assembly’s 

choice to enact legislation addressing the former, and not the latter, must be respected.     

B. The Proposed Order’s View of Section 16-125(e) Is at Odds 
With Other Portions of the PUA and Constitutional Norms 

The legislative history and purpose of Section 16-125(e) should also be viewed in light of 

other provisions the PUA, especially those adopted simultaneously, and the basic principles of 

regulation that the PUA codifies.  First and foremost among them is the assurance that a public 

utility “is entitled to just compensation and [that], to have the service, the customers must pay for 

it.”  Board of Public Utility Commissioners v. New York Tel. Co., 271 U.S. 23, 31 (1926).  

Section 16-108(c), passed in the same bill as Section 16-125(e) (220 ILCS 5/16-108(c)) codifies 

that principle for Illinois delivery services rates, mandating that:   
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Charges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges to 
its delivery service customers that use the facilities and services associated with 
such costs.  Such costs shall include the costs of owning, operating and 
maintaining transmission and distribution facilities. 

220 ILCS 5/16-108(c).  It would have been contradictory for the same General Assembly to have 

adopted Section 16-108(c) to assure utilities the right to recover their costs and, in the same 

breath, put utilities at risks of staggering and unrecoverable damages whenever severe weather 

damaged their system, even if they acted prudently and reasonably.  See, e.g., O’Connor Reb., 

ComEd Ex. 6.0 Rev., 10:224-49; Shlatz Reb., ComEd Ex. 11.0, 3:46-49.  However, if Section 

16-125(e) is read correctly and applies only to extraordinary interruptions meeting very precise 

and limited criteria, that contradiction can be avoided    

Illinois law also presumes that the legislature does not adopt, or intend to adopt, statutes 

that are unconstitutional or of needlessly dubious constitutionality.  People v. Warren 173 Ill. 2d 

348, 355 (1996); Wiseman v. Elward, 5 Ill. App. 3d 249, 254-55 (1st Dist. 1972).  Because 

misconstruing Section 16-125(e) as does the Proposed Order would put ComEd’s constitutional 

rights in jeopardy, the Commission should reject that approach.  Villegas v. Bd. of Fire & Police 

Commissioners of Downers Grove, 167 Ill. 2d 108, 124 (1995); Clark v. Martinez, 543 U.S. 371, 

380-81 (2005); Warren 173 Ill. 2d at 355, citing People v. Bales, 108 2d 182, 188 (1985).   

Utilities have a constitutional right to regulated rates that “give heed to all legitimate 

expenses that will be charges upon income during the term of regulation.”  West Ohio Gas Co. v. 

Public Util. Comm’ of Ohio, 294 U.S. 63, 74 (1935) (emphasis added); see also Citizens Util. 

Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988) (recognizing ComEd’s right to 

recover “prudently and reasonably incurred costs” of providing service to the public).  Section 

16-125(e), however, bars recovery through rates of the “expenses incurred in complying” with its 

provisions, without regard to ComEd’s prudence or fault.  If Section 16-125(e) were applied as 
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the Proposed Order recommends, the major storms that passed through Northern Illinois 

routinely would each jeopardize ComEd’s ability to earn its authorized return.  That construction 

of the statute would, year after year and storm and storm, “leave ComEd at risk of major 

financial losses for events that no utility is reasonably expected to be able to prevent.”  Guerra 

Dir., ComEd Ex. 1.0, 11:250-51.  A state simply cannot carve out a huge set of costs that it has 

exposed a utility to and bar recovery of those costs.  In contrast, if Section 16-125(e) is held to 

apply, as written, to extraordinary large scale interruptions, that risk is not only minimized but 

can be viewed as under the utility’s control in a fair number of cases.  While ComEd is not now 

taking a position of the law’s constitutionality, it is clear that the aggressive non-textual 

interpretation recommended by the Proposed Order creates a far greater constitutional risk, and 

should not be assumed to have been the General Assembly’s intention.   

IV. COMED IS ENTITLED TO A FULL WAIVER OF LIABILITY FOR 
THE JULY 11 DERECHO IF SECTION 16-125(E) IS HELD TO APPLY 

Of the six 2011 Summer Storms at issue in this proceeding, the Proposed Order properly 

determines that ComEd is entitled to a complete waiver of the provisions of Section 16-125(e) to 

five of the storms.  PO at 29.  Ironically, the Proposed Order concludes that ComEd is not 

entitled to a complete waiver related to interruptions specifically caused by the July 11, 2011 

derecho: the largest and most powerful storm system to travel through ComEd’s service territory 

in more than a decadePO at 30.  For that storm, the Proposed Order determines that 34,599 

customers experienced interruptions that were preventable.  PO at 31.  Of this number of 

customers, 25,623 customers experienced an interruption that was the direct result of some part 

of a tree contacting a piece(s) of ComEd equipment.  ComEd Response to ALJ Data Request, at 

2.  Put another way, the Proposed Order erroneously concludes that every interruption 

experienced during the July 11th storm caused by any tree contacting ComEd facilities was 
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preventable – even when winds were blowing in excess of 50, 60, 70 or 80 MPH in storm 

affected areas. Piazza Dir., ComEd Ex. 4.0, 7:142-143; Petition, ¶ 4.  The conclusion that all tree 

contact is somehow preventable, regardless of weather conditions, finds no reasonable support in 

the evidentiary record and imposes a standard on electric utilities that is inconsistent with 

Commission practice and policy. 

In reality, the Proposed Order establishes an unreasonable standard that makes ComEd 

responsible for the condition of hundreds of thousands, if not millions, of trees that are sited near 

ComEd’s 35,000 miles of distribution lines, as well as transmission lines, beyond what is 

required under Commission’s rules..  This includes customers or municipalities planting 

numerous varieties of trees that grow at various rates, near ComEd’s lines, which is beyond 

ComEd’s control Kramer Sur., ComEd Ex. 16.0, 18:344-353.]  What the record establishes is 

that ComEd was in compliance with its Commission-vetted vegetation management program, 

and Staff did not claim otherwise.  ComEd also presented overwhelming evidence that a variety 

of factors outside of ComEd’s control impact the way in which trees respond to extreme weather, 

including high speed winds.  No party presented any evidence to refute ComEd’s expert arborist 

testimony on these points.  Meanwhile, the AG failed to present a shred of evidence linking even 

one, actual, tree contact-related interruption to a failure of ComEd to comply with its vegetation 

management program.14  And, finally, neither CUB nor the City made any claims contesting 

ComEd’s compliance with its vegetation management program or that the interruptions 

experienced during the July 11th storm were somehow “preventable.”   

                                                 
14 In fact, the AG witness’s direct testimony was premised, in part, on a fundamentally incorrect 

understanding of ComEd’s vegetation management program. Chesley Reb., ComEd Ex. 8.0 Rev., 9:192 – 18:361. 
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Dubbed “the worst severe weather event to affect ComEd’s territory in more than 15 

years,” the July 11 derecho was the most costly and damaging storm in ComEd’s history.  

ComEd Ex. 4.05 at 3, 22; Maletich Dir., ComEd Ex. 3.0 Rev., 16:285; see also Petition, ¶ 10.  

With over 18,000 lightning strikes and winds of over 80 mph, the derecho toppled and bent trees 

and hurled pieces of vegetation and other debris into ComEd’s facilities from all directions.    Id., 

Piazza Dir., ComEd Ex. 4.0, 6:134-7:149.  Notwithstanding the extreme and unprecedented 

severity of the July 11 derecho, the Proposed Order, if adopted, would unjustifiably punish 

ComEd for a weather event so clearly beyond its control it can only be described as an act of 

God.  The truth is that no one, including ComEd, can control Mother Nature.  ComEd cannot 

direct how fast and hard the weather conditions will hit ComEd’s system, for how long, at what 

angle, in what precise path, in conjunction with what additional heavy debris, and in what 

pattern.  Nor can it control precisely the growth of trees or the individual reactions of a multitude 

of trees, all with unique characteristics, to high speed winds – even when ComEd is in 

compliance with its vegetation management program.  Kramer Sur., ComEd Ex. 16.0, 1:21-22.  

Indeed, this explains why the General Assembly has specifically decided to shield electric 

utilities from liability for interruptions caused by “unpreventable damage due to weather 

conditions.”  220 ILCS 16-125(e)(1).  

As described in detail below, the Proposed Order’s conclusion that all tree contact which 

resulted in interruptions during the July 11th derecho is “preventable” is contrary to the 

evidentiary record and is not prudent regulatory policy.  Accordingly, the Commission should 

modify the Proposed Order as indicated in ComEd Exception #4. 

A. Unpreventable Damage Due to Weather Conditions 

While ComEd has proven that the severity of the weather alone entitles it to a complete 

waiver for the July 11 derecho, ComEd has also proven that each of the various categories of 
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interruptions caused by the derecho could not have been prevented.  In determining whether 

damage to a utility’s system is “unpreventable,” it is undisputed that that utility is always 

constrained by its basic obligation to act prudently.  Indeed, a utility can recover only prudent 

and reasonable costs in its rates. See 220 ILCS 5/9-211, 16-108.5. Staff, and to some extent, the 

Proposed Order, concur that “unpreventable interruptions” are those that could not reasonably 

have been prevented through the use of generally accepted engineering, construction, and 

maintenance practices.  Rockrohr, Tr. 255:21-256:4; PO at 29-31.  Likewise, even AG witness 

Owens acknowledges that a utility cannot gold-plate its system no matter the cost. As Mr. Owens 

testified, a utility must balance the benefits of deploying new technology or equipment with the 

costs to customers. Owens Tr. 621:22 – 622:10.  Although the Proposed Order correctly 

recognizes that interruptions related to emergency repairs, broken tree limbs, wind/tornado, 

customer equipment, animal related, and vehicle related were each “unpreventable,” it fails to 

recognize that interruptions related to tree contact were also unpreventable.   

B. ComEd’s Vegetation Management Program  

ComEd presented extensive evidence from two vegetation management professionals and 

three independent reviewers from Navigant consulting, all of whom agree that ComEd was in 

compliance with its Commission-reviewed vegetation management program and that ComEd 

could therefore not have prevented interruptions due to “tree contact.”  For example, ComEd’s 

supervisor of all vegetation management testified that at the time of the summer 2011 storms, 

ComEd was in compliance with its Commission-vetted vegetation management program.  

Chesley Reb., ComEd Ex. 8.0 Rev., 8:156-57.  ComEd trims on four-year cycle along its 

distribution lines, and also employs mid-cycle trimming where warranted.  See id., 3:63-5:90.  

This program is generally consistent with national standards, state law, and best utility practices.  

See id., 4:67-73, 6:114-18, 10:215-11:219.  Specific care was also taken to tailor the program to 
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needs and issues unique to the vegetation in ComEd’s territory.  See id., 5:96-6:111.  Meanwhile, 

ComEd’s manager supervising vegetation management on the distribution system, Emily 

Kramer, explained the inherent limitations of any vegetation management program, no matter 

how compliant with best utility practices.  Even with strict adherence to a four-year trimming 

cycle it is impossible for a utility to avoid trees contacting its equipment during severe weather 

conditions.  Kramer Sur., ComEd Ex. 16.0, 16:307-18:362.  Notably, Ms. Kramer was the only 

professional arborist to present expert testimony on how trees impact a utility’s operations.  In 

addition, Eugene Shlatz, P.E., Director, Energy, for Navigant Consulting Inc., conducted his own 

extensive review of ComEd’s system and the damaged facilities.  Based on his extensive 

experience in the industry, Mr. Shlatz concluded that “the thousands of events of damage to 

ComEd’s delivery system that occurred during these storms, and that resulted in the many storm-

related interruptions about which the dispute revolves are as a whole unpreventable by prudent 

and reasonable utility practices.”  Shlatz Reb., ComEd Ex. 11.0, 3:46-49. 

ComEd demonstrated that its comprehensive vegetation management program is 

consistent with nationally-accepted standards and guidelines, such as the American National 

Standards Institute (“ANSI”), National Electric Safety Code (“NESC”), and the Occupational 

Safety and Health Administration (“OSHA”).  Chesley Reb., ComeD Ex. 8.0 Rev., 4:66-70.  As 

part of its program, ComEd manages approximately 35,000 overhead circuit miles and also 

implements mid-year and quality assurance programs.  Id. at 4:73-74.  Staff is aware of ComEd’s 

four-year tree trimming cycle and ComEd regularly provides the Commission with information 

concerning its ongoing vegetation management activities.  Chesley Reb., ComEd Ex. 8.0 Rev., 

6:122-27.   
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The record further shows that, at the time of the 2011 Summer Storms, including the July 

11 derecho, “each of the distribution lines experiencing interruptions during these storms had 

been trimmed in accordance with ICC standards” (ComEd Ex. 13.0 at 5) and “virtually all of the 

feeders that were impacted by these storms” had been trimmed “within the four year period prior 

to the storms in accordance with ICC targets and ComEd’s documented procedures.”  Shlatz 

Reb., ComEd Ex 11.0, 7:149 -56; Chesley Reb., ComEd Ex. 8.0 Rev., 8:156-66.  During the 

course of its independent review, Navigant field inspectors confirmed that trees on ComEd’s 

system appeared properly trimmed with minimal evidence of trees or limbs in direct or near 

contact with primary distribution lines.  NCI Report, ComEd Ex. 13.0 at 48.  Staff does not 

dispute these facts.  See, e.g., Staff Init. Br. at 19.    

C. Tree Contact 

Instead of concluding from these facts that the tree contact interruptions that occurred did 

so despite prudent utility action, as ComEd showed, and thus were unpreventable, the Proposed 

Order inexplicably assumes that all tree contact must be preventable.  Not only is this completely 

unproven, but the only certified arborist testifying, Emily Kramer, confirmed that even the best 

vegetation management programs can only minimize interruptions, not eliminate them.  Kramer 

Sur., ComEd Ex. 16.0, 17:333-34.  Specifically, ComEd has shown that interruptions caused by 

tree contact during the “numerous abnormal and extreme storm loads,” presented by the derecho 

– e.g. winds up to and in excess of 80 mph – were unpreventable.  As Ms. Kramer explained, 

there are numerous factors outside of ComEd’s control that may contribute to whether a tree 

stem, branch or limb breaks and makes contact with ComEd’s equipment.  Kramer Sur., ComEd 

Ex. 16.0, 1:21-22.  These factors may include wind speed, dynamic wind loadings, the frequency 

of wind and calm periods over a short time, the effects of multiple high wind storms over short 

periods of time, tree species, tree and limb health, canopy shape, branch structure and other 
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weather conditions, such as the loading of snow or ice.  Id at 1:22-2:27.  Accordingly, winds at 

any speed can cause unpreventable damage that is capable of causing interruptions to ComEd’s 

distribution system.  See Kramer Sur., ComEd Ex. 16.0, 6:126-128.  The derecho, however, did 

not just present any regular winds, it produced 60-80+ mph winds, loads “far in excess of what 

the trees in [ComEd’s] service territory are adapted to withstand on an isolated basis, let alone 

the repeated basis presented.” Id at 9:182-194.  It should thus be no surprise that the derecho 

caused thousands of separate interruptions due to (1) trees and limbs being knocked down and 

striking ComEd’s facilities, (2) tree branches and limbs being pushed into contact with ComEd 

facilities (e.g. “tree contact”), and (3) other blown debris coming into contact with ComEd’s 

facilities causing physical and/or electrical damage.   

The only way ComEd could meet the Proposed Order’s standard to ensure no tree or limb 

failure occurred during wind events would be to clear-cut every tree that could potentially fall or 

blow into ComEd’s electrical wires – which could mean, at a minimum, cutting a radius of up to 

80 feet from the power lines for an 80 foot tall tree.  Not only does the time and cost of such an 

undertaking obviously render the idea untenable, but the record fails to identify a single 

reputable standard or guideline that would endorse such a practice.  Kramer Sur., ComEd Ex. 

16.0, 16:312-15.  Moreover, no reputable guidelines, such as the NESC Rules or ANSI, for 

example, contemplate trimming in anticipation of extreme weather events such as those 

experienced during the July 11 derecho.  Kramer Sur., ComEd Ex. 16.0, 19:368-374.  To the 

contrary, it is a known fact that trees can and will cause of utility service interruptions.  Yet, 

“utility pruning operations should only remove those branches necessary to ensure the effective 

and intended use of the utility space.  Obtaining excessive clearance is needlessly costly, may 
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unnecessarily injure trees, and often leads to adverse public relations.”  ComEd Ex. 16.09.15  

Simply put, to deem tree contact as preventable when ComEd is in compliance with its 

vegetation management program is contrary to the evidence and sound regulatory practice and 

policy. 

Accordingly, the Proposed Order should be revised to reflect that, if Section 16-125(e) 

applies, interruptions caused by tree contact during the Summer 2011 Storms were 

unpreventable.  ComEd is therefore entitled to a full waiver of liability for all six Summer 2011 

Storms, including the July 11 derecho. 

V. REQUEST FOR ORAL ARGUMENT 

ComEd requests that the Commission oral argument in this Docket.  While ComEd 

believes that oral argument is not appropriate in Docket No. 11-0662, the companion winter 

2011 blizzard case, should the Commission allow oral argument in that case, ComEd suggests 

that the arguments in the two dockets be consolidated or, alternatively, scheduled sequentially so 

that the common legal issues are addressed consistently.  This would also promote administrative 

efficiency and reduce costs to Staff and the parties.   

VI. CONCLUSION 

ComEd respectfully requests that the Commission revise the Proposed Order consistently 

with the positions set forth in ComEd’s Exceptions.  

                                                 
15 Best Management Practices – Utility Pruning of Trees (“Best Management Practices”), ComEd Ex. 

16.09. 
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