
 

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

ILLINOIS COMMERCE COMMISSION 
   On Its Own Motion 
 
Phase 2 of the initial approvals of the FutureGen 
Industrial Alliance, Inc. 

: 
: 
: 
: 
: 

No. 13-0034 

COMMONWEALTH EDISON COMPANY’S 
RESPONSE TO PARTIES’ ISSUES LISTS 

Commonwealth Edison Company (“ComEd”), pursuant to the Notice of Administrative 

Law Judge’s (“ALJ”) Procedural Ruling (“Ruling”) dated February 1, 2013, hereby submits the 

following Response to Parties’ Issues Lists.  

I. BACKGROUND 

On January 9, 2013, the Illinois Commerce Commission (“Commission” or “ICC”) 

issued an Order initiating this proceeding (the “Initiating Order”).  The Commission’s Order 

identified the purpose of this proceeding as follows: 

to determine the remaining contested issues regarding the proposed sourcing 
agreement identified in the prefatory portion of this Order, including, but not 
limited to, the provisions within Section 1-75(d)(3) of the Illinois Power 
Agency Act [20 ILCS 3855/1-75(d)(3)] that are mandatory for sourcing 
agreements that are not associated with the initial clean coal facility; the 
preapproved total capital costs; and Staff’s recommendations for annual 
audits, reconciliations, and periodic benchmark tests. 

ICC Docket No. 13-0034, Order at 2 (January 9, 2013). 

The Initiating Order directed parties to this proceeding to “submit issue lists and 

appropriate docket timeframes to the Administrative Law Judge for resolution.”  Pursuant 

thereto, the following parties filed Issues Lists: the Illinois Power Agency (“IPA”), the Illinois 

Competitive Energy Association (“ICEA”), Ameren Illinois Company (“Ameren”), Staff of the 

Commission (“Staff”), ComEd, and the FutureGen Industrial Alliance, Inc. (“FutureGen”). 
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II. RESPONSE TO THE ISSUES LISTS1 

A. The Commission has Not Yet Approved a Sourcing Agreement for the 
FutureGen 2.0 Project 

FutureGen’s Issues List states that as part of the Commission’s final Order in Docket No. 

12-0544, the Commission “approved the sourcing agreement (“Sourcing Agreement”) submitted 

by the FutureGen Industrial Alliance for the FutureGen 2.0 project.”  However, this statement is 

incorrect as the Commission has not yet approved a sourcing agreement. Rather, the 

Commission’s final Order clearly recognized that numerous contested issues still remain to be 

addressed.  This was the impetus for initiating this “Phase 2” proceeding.  Specifically, the final 

Order provides: 

Because FutureGen’s two-phase process is approved, the Commission shall 
immediately initiate a separate proceeding to address, as expeditiously as 
possible, the remaining contested issues regarding the proposed sourcing 
agreement.  These issues shall include, but not be limited to: the provisions 
within Section 1-75(d)(3) of the IPA Act that are mandatory for sourcing 
agreements that are not associated with the initial clean coal facility; the 
preapproved total capital costs; and Staff’s recommendations for annual 
audits, reconciliations, and periodic benchmark tests. 

Final Order, Docket 12-0544 at 234. 

Nowhere does the Commission state that it approves any version of a sourcing 

agreement; indeed, it specifically refers to a proposed sourcing agreement.  While the final Order 

did in fact make certain approvals related to the sourcing agreement, such as the capital structure 

and return on equity, numerous issues as to specific and material terms of the agreement remain.  

This is further evidenced by the fact that the last proposed sourcing agreement filed by 

FutureGen in Docket No. 12-0544 was drafted under the assumption that Alternative Retail 

Electric Suppliers (“ARES”) would execute the sourcing agreement, which directly contravenes 

                                                 
1  Although ComEd does not respond to every issue presented in the parties’ proposed issues lists, ComEd 

reserves the right to contest any such issue as this proceeding develops.  That ComEd does not respond to every 
issue identified in the parties’ issues lists should not be construed as support for any such position. 
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the Commission’s final decision to require that only ComEd and Ameren execute the agreement.  

Accordingly, determining the terms and conditions of the sourcing agreement as set forth in the 

Commission’s final Order in Docket 12-0544 and the Initiating Order cannot be excluded from 

the issues to be addressed in this docket.    

B. Final Tariff Approval is Outside the Scope of this Proceeding 

Among the issues FutureGen recommends be addressed in this docket is the 

“[e]stablishment of a tariff as to form for the recovery of the costs associated with the FutureGen 

2.0 project for ComEd and Ameren.”  FutureGen Issues List at 3.  While ComEd understands 

and agrees that, under the final Order in Docket No. 12-0544, utility’s costs of FutureGen 

purchases must be recovered through a “new or modification of an existing tariff,” actual 

Commission approval of a new or modified tariff is not within the scope of this proceeding and 

therefore not appropriate here.  The process for creating or modifying a tariff is set out in the 

Illinois Public Utilities Act (“PUA”) (see, e.g., 220 ILCS 5/9-201).  This docket is not such a 

process.  Nor does anything in the Initiating Order or final Order in Docket No. 12-0544 suggest 

that this proceeding was intended to be a utility tariff case.  This does not mean that ComEd 

opposes discussion of relevant practical issues associated with a new or modified tariff – it does 

not.  But, actual approval of any such tariff must be accomplished through a separate proceeding 

consistent with Article 9 of the PUA.   

C. Other Tariff Related Issues 

Among the issues ICEA recommends are the following: 

 How will utilities bill customers for the costs associated with 
FutureGen? 

o Specify logistics. 

o Assurance that it will be transparent. 
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o Any additional line item, etc. on a customer’s bill must not 
interfere with the allocation of space on a utility 
consolidated bill for ARES charges and messages. 

ICEA Issues List at 3.  ComEd respectfully submits that these issues are beyond the scope of this 

procurement related docket.  First, the Commission has already determined that the utilities 

should bill all retail customers.  Second, to the extent there are any issues in this regard they 

should be addressed at such time as the utilities file their tariffs. 

D. Cost Recovery 

Among the issues the IPA recommends are “[t]he nature of ARES obligations to Ameren 

and ComEd regarding FutureGen contracts,” and “Equitable and Competitively Neutral 

Allocation of Costs.”  In raising these issues, the IPA states that it is not sure whether all parties 

agree on the mechanics of Staff’s alternative proposal or the proper mechanisms for equity and 

competitive neutrality.  The final Order in Docket 12-0544 provides that “FutureGen contract 

only with ComEd and Ameren, who in turn would be permitted to recover the costs of 

FutureGen purchases through a new or modification of an existing tariff from all of their retail 

customers through a competitively neutral charge.”  The plain language of the Order does not 

contemplate any transaction, relationship, or obligation between the utilities and ARES.  While 

ComEd agrees that clarity concerning cost recovery is beneficial, there appears to be no basis for 

discussion “of ARES obligations to Ameren and ComEd regarding FutureGen contracts.” 

III. REDLINED SOURCING AGREEMENT 

Consistent with the Ruling, ComEd has provided a redlined sourcing agreement, attached 

hereto as Attachment A.  This document reflects ComEd’s recommended changes compared 

against the draft sourcing agreement circulated by FutureGen to the parties on February 4, 2012.  

ComEd’s recommendations are preliminary and ComEd reserves the right to modify or 
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supplement its recommended sourcing agreement as issues arise or become narrowed throughout 

the course of this proceeding. 

IV. RESPONSE TO THE SCHEDULE 

Finally, the Ruling includes the following schedule: 

 As soon as possible: FutureGen shall circulate a Word version of the Sourcing 
Agreement attached to its Reply Brief on Exceptions in ICC Docket 12-0544, 
as modified by the Commission’s Final Order. 

 February 11, 2013: Parties submit Responses to Issues Lists with optional 
redline to any Sourcing Agreement Drafts. 

 February 19, 2013: FutureGen submits an estimate of pre-approved capital 
costs. 

 February 20, 2013: First Workshop 

 February 27, 2013: Second Workshop 

The Ruling states the purpose of the workshops is as follows:  

It appears that workshops would be helpful in clarifying and potentially 
resolving issues…. The first workshop should also be used to attempt to 
resolve any remaining differences over the proposed scheduling; prior to 
that, Parties are subject to work with each other to attempt to resolve any 
such differences.  Further rulings will be issued either before or after the 
workshops, as appropriate.   

ComEd believes this timeline/approach is a reasonable starting point.  However, in the 

event it becomes apparent that a third workshop would be helpful in further narrowing or 

reducing the contested issues, ComEd would recommend that a third workshop take place, as 

stated in the issues lists filed by ComEd, Ameren, Staff, and the IPA.  

As to the remainder of the schedule, ComEd continues to recommend, unless the parties 

jointly agree otherwise, that this proceeding thereafter follow the timeline stated in ComEd’s 

Issues List and Recommended Docket Timeframe filed on January 30, 2012.  This timeline, 

which is virtually identical to that recommended by Staff and Ameren, ensures that all parties 
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have a meaningful opportunity to be heard and present evidence and argument regarding the 

terms of this multi-decade sourcing agreement.  

Dated:  February 11, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:         

One of its attorneys 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 

Thomas J. Russell 
10 South Dearborn Street 
Suite 4900 
Chicago, Illinois 60603 
(312) 394-5400 
thomas.russell@exeloncorp.com 

E. Glenn Rippie 
Carmen L. Fosco 
Caitlin M. Shields 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard St., Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
carmen.fosco@r3law.com 
caitlin.shields@r3law.com 

Counsel for Commonwealth Edison Company 
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