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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO PARTIES’ LIST OF ISSUES FOR PHASE 2  

  

 Pursuant to procedural ruling by the Administrative Law Judge (Notice, February 

1, 2013), the Staff of the Illinois Commerce Commission (“Staff”) hereby responds to the 

lists of issues that were submitted by various parties in this proceeding on January 30, 

2013.  Accompanying this response is Staff’s redline of FutureGen’s November 21, 

2012 proposed sourcing agreement.  The redline reflects Staff’s current proposals, 

pending Staff’s participation in the workshops scheduled to take place later this month.  

 In addition to Staff, the following parties submitted issues lists:  the Illinois Power 

Agency (“IPA”); Ameren Illinois Company d/b/a Ameren Illinois (“Ameren”); the 

FutureGen Industrial Alliance, Inc. (“FutureGen”); Commonwealth Edison Company 

(“ComEd”); and the Illinois Competitive Energy Association (“ICEA”). 

Response to Illinois Power Agency 

 The IPA recommends that the Commission take evidence on and resolve the 

following issues: 
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 Mandatory provisions within Section 1-75(d)(3) of the IPA Act that are not 

associated with the initial clean coal facility.  Staff agrees that this is an issue 

that should be resolved by the Commission in this proceeding. 

 Preapproved total capital costs.  Staff agrees that this is an issue that should 

be resolved by the Commission in this proceeding. 

 Staff's recommendations for annual audits, reconciliations, and periodic 

benchmark tests.  Staff agrees that this is an issue that should be resolved by 

the Commission in this proceeding. 

 The nature of ARES obligations to Ameren and ComEd regarding 

FutureGen contracts.  Staff disagrees with the IPA because Staff believes that 

this issue has been resolved.  In short, the Commission has concluded that there 

are no ARES obligations to Ameren and ComEd regarding FutureGen contracts.  

Instead, all customers of ARES, like all other delivery service customers of the 

utilities, shall be responsible to reimburse ComEd and Ameren for costs arising 

from the FutureGen sourcing agreement.  The IPA argues that:  “[t]his item was 

not explicitly raised in the Final Order, but a similar sub-issue is being raised in a 

joint Motion for Clarification filed by FutureGen, Ameren, and ComEd in ICC 

Docket No. 12-0544.”  Staff notes that the above-cited motion was filed on 

January 22, 2013.  While Staff did not join in the motion, it filed a response to the 

motion on January 25, 2013, stating Staff’s lack of any objections to the motion.  

No party opposed the motion, and on January 29, 2013, the Commission granted 

the Motion for Clarification and issued an amendatory order reflecting such.  At 

the same time, the Commission denied four applications for rehearing, including 
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an application for rehearing filed by ComEd, in which the Company requested the 

Commission to reverse its decision regarding the obligation of ComEd (and 

Ameren) to be the sole buyers under the FutureGen sourcing agreement.  While 

that issue may be ripe for appeal, there is no active controversy before the 

Commission.  The IPA also argues that it “is not sure that the parties agree on 

the mechanics of Staff’s ‘Alternative Proposal.’”  (IPA Issues List, p. 2)  In Staff’s 

view, the “mechanics of Staff’s alternative proposal” is quite different than the 

“nature of ARES obligations to Ameren and ComEd regarding FutureGen 

contracts.”  The mere mechanics of the alternative proposal are a valid issue for 

this docket, but are quite easily incorporated into the sourcing agreement, as 

shown in Staff’s redline.   

 Equitable and Competitively Neutral Allocation of Costs.  According to the 

IPA:  “[t]his item was not explicitly raised in the Final Order, but the IPA is not 

sure if all parties agree on the proper mechanisms for equity and competitive 

neutrality.  To the extent that consensus does not exist, the IPA believes that the 

parties should address any impediments to competitive neutrality or equitable 

allocation of costs under the Sourcing Agreement.”  (Id.)  While Staff does not 

strongly object to addressing this issue in this docket, Staff notes that it is 

completely unnecessary.  FutureGen will not collect from the utilities for several 

years, yet; there is plenty of time and opportunity for ComEd and Ameren to file 

tariff changes to accommodate their recovery of FutureGen-related costs from 

ratepayers.  The more pressing matter is to complete the sourcing agreement.  
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The sourcing agreement need not say anything about how FutureGen costs are 

allocated among retail customers.   

Response to Ameren Illinois Company 

 Ameren’s issues list is as follows: 

1) Numerous contractual changes are required as a result of the fact that 

ARES will not be included as separate contract counterparties (various 

provisions throughout the sourcing agreement, including for instance, 

deletion of credit support requirements in Section 14 and Exhibit 14).  Staff 

agrees that this is an issue that should be resolved by the Commission in this 

proceeding.  Staff views this as a straightforward task.  Staff’s redline 

incorporates the changes that Staff believes are necessary.  Other changes may 

be appropriate. 

2) Inclusion of a condition precedent that appropriate cost recovery 

mechanism has been put in place for Ameren Illinois (see e.g., Section 3.1; 

Section 5.2(g)).  Staff agrees that this is an issue that should be resolved by the 

Commission in this proceeding.  Staff supports adding this provision to the 

sourcing agreement and Staff’s redline reflects inclusion of the additional 

condition precedent.  

3) [A] Section 5.2(d) should limit the time period duration during which any 

Commission approved Monthly Contract Prices will remain in effect absent 

a timely annual filing by FutureGen.  [B] Failure by FutureGen to make the 

required annual filing within a specified period of time should constitute an 

event of default.  [C] If the Commission does not act upon FutureGen’s 
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filing within a reasonable amount of time, such failure should give the 

public utilities the right to terminate the agreement pursuant to Section 

15.2.  Staff agrees that these issues [A through C] should be resolved by the 

Commission in this proceeding.  With respect to [A], Staff generally agrees with 

Ameren, and has incorporated the following new provisions into Section 5.2(e) of 

the sourcing agreement:  

Monthly Contract Prices and Monthly Clean Coal Rates shall remain in 
effect until modified values have been approved by the Commission, 
except that, if Seller fails to submit to the Commission for approval, no 
later than 9 Months before the Commercial Operation Date expected by 
Seller or 120 Days before the beginning of each succeeding Contract 
Year, any Contract Price Component, the following  Contract Price 
Components shall be set equal to $0 at the start of the next Contract Year 
and shall remain $0 until modified values have been approved by the 
Commission: 

(i) The Fixed O&M Payment; 

(ii) The Variable Payment; 

(iii) The Fuel Payment; and 

(iv) The Capital Replacement and Additions Payment. 

With respect to [B], Staff finds it unnecessary to designate FutureGen’s failure to 

make the required annual filing within a specified period of time an event of 

default.   Setting the rates to zero is more than adequate to give FutureGen an 

incentive to make the required annual filings on time.  With respect to [C], Staff 

believes it is both unnecessary and inappropriate to give the utilities the right to 

terminate the sourcing agreement if the Commission does not act upon 

FutureGen’s annual filings within some pre-determined length of time.  It is up to 
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the Commission to manage its own dockets.  Nevertheless, Staff does not object 

to these issues being a part of this proceeding. 

4) Appropriate process and remedy for disallowance of cost recovery 

mechanism.  While Staff has no objection to including this issue in the 

proceeding, Staff notes that FutureGen’s November 2012 version of the sourcing  

agreement already states that:  

Buyer shall not be responsible for payment of the Contract Price to the 
extent its recovery from Buyer’s Eligible Retail Customers or Non-Eligible 
Retail Customers is disallowed by the Commission or another 
Governmental Authority with jurisdiction over this agreement, and Seller 
acknowledges that the disallowance of recovery of costs could occur a 
significant period after Buyer has paid Seller.  In the event that costs are 
disallowed and efforts to reinstate cost recovery fail or are not undertaken, 
then Seller shall reimburse Buyer for such costs in a manner and/or over a 
time period approved by the Commission. 

It is unclear why this existing provision does not provide an appropriate process 

and remedy for disallowance of cost recovery mechanism. 

5) Regulatory modification should lead to a termination of the agreement.  

Staff has no objection to including this issue in the proceeding. 

6) MISO and PJM recalculations should be considered as part of the payment 

process to ensure accuracy of payments (see e.g., language proposed by 

Ameren Illinois in Section 6.2 of the Ameren Redline).  Staff has no objection 

to including this issue in the proceeding. 

7) Only payment of undisputed amounts should be required under Sections 

7.3 and 16.5(b).  Staff notes that FutureGen’s November 2012 version of the 

sourcing agreement requires disputed amounts to be placed in escrow.  While 
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Staff does not find this treatment of disputed amounts unreasonable, Staff has no 

objection to including this issue in the proceeding.   

8) Invalidation of Section 5.2 should also lead to termination of the agreement 

and thus, Section 5.2 should be included in Section 24.5.  Staff agrees that 

this is an issue that should be resolved by the Commission in this proceeding.  

Staff supports this change to the sourcing agreement and Staff’s redline reflects 

the change.  

FutureGen 

 FutureGen submits the following issues to be considered in this proceeding: 

 Which provisions within Section 1-7 5( d ) (3 ) of the IPA Act are mandatory 

for sourcing agreements not associated with the initial clean coal facility.  

Staff agrees that this is an issue that should be resolved by the Commission in 

this proceeding. 

 Submission of estimates pre-approved capital costs by FutureGen and the 

IPA's Procurement Administrator for the FutureGen 2.0 project.  Staff agrees 

that this is an issue that should be resolved by the Commission in this 

proceeding. 

 Staff s recommendations for annual audits, recommendations, and periodic 

benchmark tests for the FutureGen 2.0 project.  Staff agrees that this is an 

issue that should be resolved by the Commission in this proceeding. 

 Establishment of a tariff as to form for the recovery of the costs associated 

with the FutureGen 2.0 project for ComEd and Ameren.  While Staff does not 

strongly object to addressing this issue in this docket, Staff notes that it is 
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completely unnecessary.  As stated above, bills from FutureGen to the utilities 

will not occur for several years, yet; there is plenty of time and opportunity for 

ComEd and Ameren to file tariff changes to accommodate their recovery of 

FutureGen-related costs from ratepayers.  The more pressing matter is to 

complete the sourcing agreement.   

Response to Commonwealth Edison Company 

 ComEd presented the following initial list of “Contract Issues”: 

i.  How should the sourcing agreement that was approved as to form in 

Docket 12-0544 be revised to reflect that only the utilities will procure 

output. Among other revisions, the following must also be addressed:  

a.  Remove all references to credit requirements, in particular; and  

b.  Revise cost recovery/regulatory out provisions to address issues 

unique to this new relationship.  

Staff agrees that these are issues that should be resolved by the Commission 

in this proceeding.  Staff views this as a straightforward task.  Staff’s redline 

incorporate the changes that Staff believes are necessary.  Other changes may 

be appropriate. 

ii.  Which requirements listed in section 1-75(d)(3) of the IPA Act should be 

included in the agreement.  Staff agrees that this is an issue that should be 

resolved by the Commission in this proceeding. 

iii.  The definition of “Forecasted Total Retail Load” must be revised to reflect 

that such information is not provided by the utilities to the IPA.  Staff 

agrees that this is an issue that should be resolved by the Commission in this 
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proceeding.  Staff views this as a straightforward task.  Staff’s redline 

incorporates the changes that Staff believes are necessary.  Other changes 

may be appropriate.  In particular, it may be appropriate to include a provision 

specifying when the utilities are expected to provide such forecasts. 

iv.  Section 3.1 must be revised to include as a condition precedent that an 

appropriate cost recovery mechanism has been approved by the ICC and 

put into effect.  Staff agrees that this is an issue that should be resolved by the 

Commission in this proceeding.  Staff supports adding this provision to the 

sourcing agreement and Staff’s redline reflects inclusion of the additional 

condition precedent.  

v.  Section 5.2(d) must be revised to put some limit on the length of time an 

approved price may remain in effect without further ICC review and 

approval. Staff generally agrees with ComEd, and has incorporated the 

following new provisions into Section 5.2(e) of the sourcing agreement:  

Monthly Contract Prices and Monthly Clean Coal Rates shall remain in 
effect until modified values have been approved by the Commission, 
except that, if Seller fails to submit to the Commission for approval, no 
later than 9 Months before the Commercial Operation Date expected by 
Seller or 120 Days before the beginning of each succeeding Contract 
Year, any Contract Price Component, the following  Contract Price 
Components shall be set equal to $0 at the start of the next Contract Year 
and shall remain $0 until modified values have been approved by the 
Commission: 

(i) The Fixed O&M Payment; 

(ii) The Variable Payment; 

(iii) The Fuel Payment; and 

(iv) The Capital Replacement and Additions Payment. 

vi.  Section 5.2(d)(ix) must be revised to correctly describe the Contract Price 

Adjustment.  Staff has no objection to including this issue in the proceeding. 
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vii.  Section 5.2(i) must be clarified to ensure that the Buyer will in no event be 

responsible for payment of the contract price if recovery of any such 

costs is disallowed in any way by the Commission or any other 

governmental authority.  While Staff has no objection to including this issue in 

the proceeding, Staff notes that FutureGen’s November 2012 version of the 

sourcing  agreement already states that:  

Buyer shall not be responsible for payment of the Contract Price to the 
extent its recovery from Buyer’s Eligible Retail Customers or Non-Eligible 
Retail Customers is disallowed by the Commission or another 
Governmental Authority with jurisdiction over this agreement, and Seller 
acknowledges that the disallowance of recovery of costs could occur a 
significant period after Buyer has paid Seller.  In the event that costs are 
disallowed and efforts to reinstate cost recovery fail or are not undertaken, 
then Seller shall reimburse Buyer for such costs in a manner and/or over a 
time period approved by the Commission. 

viii.  Section 5.3 must be deleted.  Staff has no objection to including this issue in 

the proceeding. 

ix.  Section 6.2 must be revised to:  

a.  Accurately and clearly describe the billing and payment process; and  

b.  Provide for revised settlement amounts in response to revised usage 

information from PJM or MISO or for other billing errors.  

Staff has no objection to including this issue in the proceeding. 

x.  Sections 7.3 and 16.5(b) need to be revised to only require the payment of 

the undisputed amounts.  Staff notes that FutureGen’s November 2012 

version of the sourcing agreement requires disputed amounts to be placed in 

escrow.  While Staff does not find this treatment of disputed amounts 

unreasonable, Staff has no objection to including this issue in the proceeding.  
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xi.  Section 15.2 must be revised to make it an event of default for FutureGen 

to fail to make the annual filing required by section 5.2.  Staff finds it 

unnecessary to designate FutureGen’s failure to make the required annual filing 

within a specified period of time an event of default.   Setting the rates to zero, 

as proposed by Staff, is more than adequate to give FutureGen an incentive to 

make the required annual filings on time.  Nevertheless, Staff does not object to 

this issue being a part of this proceeding. 

xii.  Section 24.5 must be revised to include section 5.2 as a section that must 

remain in effect or else the agreement terminates.  Staff agrees that this is 

an issue that should be resolved by the Commission in this proceeding.  Staff 

supports this change to the sourcing agreement and Staff’s redline reflects the 

change. 

xiii.  Exhibit 5.2(d) must be revised to include all components of price.  Staff 

has no objection to including this issue in the proceeding. 

Response to Illinois Competitive Energy Association 

 ICEA recommends that the questions to be addressed in this docket include, but 

not be limited to, the following: 

 Benchmarks: 

o What is the appropriate benchmark? 

o How and when should the benchmark be determined? 

o Establish appropriate periodic timing of benchmark and resulting analysis. 

 Annual reconciliation: 

o Determine process for reconciliation. 
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o How costs are to be claimed by FutureGen: 

 Should required documentation mirror that of a utility rate case for capital 

expenditures? 

 Should costs be overall costs, or broken down by different types of costs? 

 Audit: 

o Determine process for audit. 

o Discuss transparency and public disclosure of information. 

 How costs are impacted by construction and delays: 

o Is there a construction timeline, with costs associated with each phase? 

o How is the Commission and stakeholders to be assured that construction 

progresses at key milestones so as to be on track with projected costs? 

o To the extent that costs are exceeding projections, such that the statutory cap 

may be hit, what will be the process? 

 How will utilities bill customers for the costs associated with FutureGen? 

o Specify logistics. 

o Assurance that it will be transparent. 

o Any additional line item, etc. on a customer’s bill must not interfere with 

the allocation of space on a utility consolidated bill for ARES charges and 

messages. 

Staff has no objections to any of the questions that ICEA recommends be addressed in 

this proceeding, with the exception of “How will utilities bill customers for the costs 

associated with FutureGen?”  While Staff does not strongly object to addressing this 

issue in this docket, Staff notes that it is completely unnecessary.  Again, bills from 
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FutureGen to the utilities will not occur for several years, yet; there is plenty of time and 

opportunity for ComEd and Ameren to file tariff changes to accommodate their recovery 

of FutureGen-related costs from ratepayers.  The more pressing matter is to complete 

the sourcing agreement.  The sourcing agreement need not say anything about the 

logistics, transparency, or design of ComEd and Ameren utility bills.  
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