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1                      BEFORE THE
            ILLINOIS COMMERCE COMMISSION

2

IN THE MATTER OF:                  )
3                                    ) No. 12-0347

ENBRIDGE PIPELINES (FSP) L.L.C.    )
4                                    )

Application pursuant to            )
5 Sections 8-503, 8-509, and         )

15-401 of the Public Utilities     )
6 Act/the common carrier by          )

pipeline law for certification     )
7 and authority to construct and     )

operate a petroleum pipeline       )
8 and when necessary to take         )

private property as provided by    )
9 the Law of Eminent Domain.         )

10                   Chicago, Illinois
                   January 25, 2013

11              Met, pursuant to notice, at
                   10 o'clock a.m.

12

BEFORE:
13 MR. TERRANCE HILLIARD, Administrative Law Judge
14 APPEARANCES:

    SIDLEY & AUSTIN by
15     MR. GERALD A. AMBROSE and

    One South Dearborn Street
16     Chicago, Illinois 60603

        and
17     MR. JOEL W. KANVIK

    US LAW, ENBRIDGE ENERGY COMPANY, INC.
18     1409 Hammond Avenue

    Superior, Wisconsin 54880
19         appearing for Enbridge Pipeline (FSP) LLC;
20     MR. JOSEPH LAKSHMANAN (via telephone)

    133 South Fourth Street, Suite 306
21     Springfield, Illinois 62701

        appearing for Dynergy Midwest Generation,
22         L.L.C.;
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1     APPEARANCES CONTINUED:

2     MR. CHARLES HOLDER (via telephone)

    2004 Fox Drive, Suite G

3     Champaign, Illinois, 61820

        appearing for Virginia Holder and Edward

4         Watts;

5     MS. CHRISTINE ERICSON and

    MR. MIKE LANNON

6     160 North La Salle Street, Suite C-800

    Chicago, Illinois 60601

7         appearing for staff of the Illinois Commerc e

        Commission.
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1      JUDGE HILLIARD:  On behalf of the Illinois

2 Commerce Commission I call Docket 12-0347, In Re:

3 Enbridge Pipelines; application pursuant to Section

4 8503 et seq. regarding certification and authority to

5 conduct and operate a petroleum pipeline.

6               Can the parties beginning with Staff

7 identifying themselves, for the record, please?

8      MR. LANNON:  Thank you, your Honor.  Mike

9 Lannon, Christine Ericson, 160 North LaSalle Street ,

10 Suite C-800, Chicago, Illinois 60601.

11      MR. AMBROSE:  Well, on behalf of the applicant ,

12 Enbridge Pipeline, FSP, LLC, Gerald Ambrose of Sidl ey

13 & Austin, One South Dearborn, Chicago, Illinois, an d

14 with me is Joel W. Kanvik, Director of Law for

15 Enbridge Energy, 1409 Hammond Avenue, Superior,

16 Wisconsin.

17      JUDGE HILLIARD:  Would those parties that are

18 on the telephone please identify themselves for the

19 record, please?

20      MR. LAKSHMANAN:  Yes.  This is Joseph L.

21 Lakshmanan, L-A-K-S-H-M-A-N-A-N, appearing on behal f

22 of Dynegy, 133 South Fourth Street, Suite 306,
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1 Springfield, Illinois 62701.

2      MR. HOLDER:  And this is Charles Holder,

3 Intervener, representing my client who is also with

4 me, Virginia Holder, based out of Champaign,

5 Illinois; address 3007 Village Office Place,

6 Champaign, Illinois 61822.

7      JUDGE HILLIARD:  Okay.  This is a status.  Did

8 counsel want to tell me what the status of the case

9 is?

10      MR. AMBROSE:  Well, if Mr. Lannon doesn't mind ,

11 I will just go ahead and briefly state where we

12 stand, and he can add whatever he wants.

13      MR. LANNON:  Sure.

14      MR. AMBROSE:  Your Honor, in accord with the

15 prior orders, the affidavits for the pre-filed

16 testimony were submitted by Enbridge and by Staff a nd

17 filed as you know.  A proposed order was submitted by

18 Enbridge, and a schedule was established for commen ts

19 and responses.  No comments or objections were file d

20 by the due dates, and therefore, no responses were

21 filed.

22               Enbridge has no further evidence to



17

1 offer at this point.  I don't believe Staff has any

2 further evidence to offer at this point.  Thus, I

3 think the status of the matter is that the record

4 should be closed, marked heard and taken and the

5 matter submitted to the Commission at the earliest

6 date possible, and I would so ask that that be

7 ordered.

8      JUDGE HILLIARD:  Does Staff have any comments?

9      MR. LANNON:  Yes.  Thank you.  And I don't

10 disagree with opposing counsel on anything he said

11 there.  However, perhaps out of an overabundance of

12 caution, Staff felt it appropriate to ask you to ho ld

13 this status hearing to bring one potential issue to

14 your attention.  We didn't want to remove a potenti al

15 decision, your Honor, from your purview by inaction .

16 And we have -- as counsel said, we have no new

17 evidence.  We did receive an ex parte letter that w as

18 sent to the Commission.  We believe the Commission is

19 treating it as a public comment.  This letter is fr om

20 the Office of the General Counsel of the Farm Burea u.

21 However, whether it's treated as an ex parte or a

22 public comment, it's, in our opinion, not record
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1 evidence, but we also had an expectation that there

2 was going to be a follow-up communication of some

3 sort.  We weren't sure.  We thought we might even s ee

4 a more formal type of a communication, maybe even a

5 petition or a motion.  We thought we would see that

6 by today.  We have not seen anything.

7               So I really don't disagree with

8 opposing counsel.  We are not asking you to do

9 anything.  We just wanted to have this hearing just

10 to kind of slow things down and make sure that ther e

11 wasn't anything that you necessarily had to decide.

12      JUDGE HILLIARD:  Okay.  You know, I have not - -

13 I have not seen a letter from the Farm Bureau.  If

14 there -- I presume that it's not appropriate for me

15 to review it if it's not going to be made part of t he

16 record, or unless somebody wants me to consider

17 whether or not it should be made part of the record .

18               Mr. Holder, do you have any comments

19 you want to make?

20      MR. HOLDER:  Yes.  Your Honor, I do not have a

21 copy of this letter.  Although, if what I am hearin g

22 is correct, we would like to have it at least a par t
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1 of the record, either if it's appropriate to squeez e

2 it in as a public comment or what.  I think that

3 given the nature of this pipeline, I think it would

4 be appropriate to have a letter representing a larg e

5 body of affected land owners, at least put it in

6 somehow for your consideration.

7      JUDGE HILLIARD:  All right.  Has the letter

8 been filed on e-Docket?

9      MR. LANNON:  It's going to be filed today by

10 the General Counsel as an ex parte.  It may already

11 be filed as a public comment by the Chairman.  It w as

12 directed to the Chairman.

13      JUDGE HILLIARD:  All right.  Well --

14      MR. LANNON:  Public comments, of course, are

15 not part of record evidence.

16      JUDGE HILLIARD:  Right.  Well --

17      MR. HOLDER:  And, your Honor, I hate to

18 interrupt, outside of that, we would have to agree

19 with other counsel in the fact that there is no oth er

20 evidence that we have to submit at this time.

21      JUDGE HILLIARD:  All right.  You know, I have a

22 question about the record, and I realize that I
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1 haven't brought this to anyone's attention prior to

2 now, but on Page 29 of the proposed order in the

3 Commission analysis, one of the Commission analysis

4 sections, there is a statement that is made on

5 behalf -- you know, in the Commission analysis part

6 that says, Intervener Virginia Holder appeared to

7 suggest otherwise, but never formally stated an

8 opinion, nor presented any supporting evidence, and

9 the Commission agrees with Staff that her concerns

10 that Enbridge FSP is not willing -- fit, willing an d

11 able are adequately addressed in Enbridge's answers

12 to her data requests.  In my review of Staff's

13 rebuttal testimony, there is no comment upon Ms.

14 Holder's comments or concerns.  So that statement i s

15 of some concern to me.  Maybe counsel for Enbridge or

16 the Commission would -- Commission Staff would want

17 to comment or Ms. Holder's attorney would want to

18 comment upon that statement.

19      MR. HOLDER:  Judge, I apologize on a couple of

20 things here; one, the volume coming from your end i s

21 a bit low, but also I am a bit concerned about what

22 the question might actually be.
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1      JUDGE HILLIARD:  Well, the question is, it say s

2 in here that the Commission as part of this agreed or

3 the proposed order, which was sent out and about

4 which no objections were made, the order says that

5 the Commission agrees with Staff that her, meaning

6 Virginia Holder's concerns that Enbridge is not fit ,

7 willing and able are addressed in Enbridge's answer

8 to her data request.  In my reading of Staff's

9 testimony, Staff doesn't express that opinion.

10      MR. HOLDER:  Thank you, Judge.

11      JUDGE HILLIARD:  You know, it may be that ther e

12 is some other place in the record where that is

13 expressed, but --

14      MR. LANNON:  I think you are right, your Honor .

15      MR. AMBROSE:  I just proposed to Mr. Lannon

16 that the draft order be modified by putting -- if y ou

17 look at the top of Page 29 on the second line, I

18 would put a period after the word "evidence" and

19 strike out the rest of the sentence that you just

20 quoted.

21      JUDGE HILLIARD:  All right.  Well, perhaps the n

22 it would be appropriate to submit that modification .
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1      MR. AMBROSE:  We can easily do that, and we

2 will send you a new one today or Monday first thing .

3      JUDGE HILLIARD:  Okay.  And if anyone has a

4 concern, express it in writing by -- what would be an

5 appropriate time period, a week from today?

6      MR. LANNON:  It could go faster than that.

7      MR. AMBROSE:  Yeah.  Let me suggest, frankly,

8 that this matter has gone on long enough.  We reall y

9 need to get this wrapped up.

10      JUDGE HILLIARD:  You want to move forward.

11 Well --

12      MR. LANNON:  Frankly, your Honor, we don't hav e

13 any concerns.  We appreciate you catching that,

14 because it did get by us.

15      JUDGE HILLIARD:  All right.  Mr. Holder, do yo u

16 have any concerns in that regard?

17      MR. HOLDER:  No, Judge.

18      JUDGE HILLIARD:  Okay.  All right.  Back to th e

19 other issue.  How do you want to handle it?

20      MR. LANNON:  Your Honor, we have accomplished

21 what we vaguely thought we would do here today.  We

22 raised the issue.  We are not asking you to do
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1 anything on it.  We acknowledge it is not record

2 evidence.  We -- it will be -- it will show up on

3 e-Docket somehow.

4      JUDGE HILLIARD:  All right.  Mr. Holder, it's

5 going to be on e-Docket.  You will be able to look at

6 it.  Unless there is -- so what I would propose is

7 that we wait until it's of record -- well --

8      MR. AMBROSE:  Not of record.

9      JUDGE HILLIARD:  Wait until it's made --

10 somehow included in e-Docket as a public comment,

11 which won't make it part of the record evidence, an d

12 then the record will be closed, marked heard and

13 taken, and an order will be subsequently issued.

14      MR. AMBROSE:  Well, your Honor, can I get a

15 little clarification on that?

16      JUDGE HILLIARD:  Sure.

17      MR. AMBROSE:  My motion is that the record be

18 marked heard and taken and closed now, because this

19 new document on the e-Docket is public comments.

20 That's all it is.  It's not part of the record.  So  I

21 think that we should get this record closed and mov e

22 on.
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1      JUDGE HILLIARD:  All right.  Anybody have any

2 concerns with that?

3      MR. HOLDER:  No, your Honor.

4      JUDGE HILLIARD:  All right.  Staff has no

5 concerns with that?

6      MR. LANNON:  No.

7      JUDGE HILLIARD:  All right.  Then at the close

8 of this hearing, the record will be effectively

9 marked heard and taken, and we will not make the ex

10 parte communication from the Farm Bureau part of th e

11 record.  All right.

12      MR. LANNON:  Thank you, your Honor.

13      JUDGE HILLIARD:  Subject to the -- and to the

14 receipt of the amended order.

15      MR. AMBROSE:  Yeah.  We will get that to you

16 very promptly, and we will send it out to everybody

17 else like we did before.

18      JUDGE HILLIARD:  Subject to the receipt of tha t

19 document, the record will be marked heard and taken

20 and we will move expeditiously ahead.

21                (END OF PROCEEDINGS.)
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