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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
ROCK ISLAND CLEAN LINE, LLC, ) 
      )   
Petition for an Order granting   ) 
Rock Island Clean Line LLC a  ) 
Certificate of Public Convenience and  ) Docket No. 12-0560 
Necessity Pursuant to Section 8-406 of  ) 
The Public Utilities Act as a Transmission ) 
Public Utility and to Construct, Operate ) 
and Maintain an Electric Transmission ) 
Line and Authorizing and Directing  ) 
Rock Island pursuant to Section 8-503 of ) 
the Public Utilities Act to Construct an ) 
Electric Transmission Line.   ) 

 
MOTION TO DISMISS OF THE ILLINOIS AGRICULTURAL ASSOCIATION 

 
 NOW COMES the ILLINOIS AGRICULTURAL ASSOCIATION a/k/a the Illinois 

Farm Bureau (“Farm Bureau”), by and through its attorneys, Brown, Hay & Stephens, LLP, and 

for its Motion to Dismiss the Verified Petition pursuant to 835 Ill. Admin. Code § 200.190, 

hereby states as follows: 

I. INTRODUCTION 

On October 6, 2010, in Docket No. 10-0579, Rock Island Clean Line, LLC (“Rock 

Island”) filed a Verified Petition for a Certificate of Public Convenience and Necessity as a 

Public Utility (“Original Petition”) pursuant to Section 8-406(a) of the Public Utilities Act (220 

ILCS 5/8-406(a)) (“PUA”) to operate as a public utility and for related approvals.   After the 

Staff of the Illinois Commerce Commission (“Commission”) filed a Motion to Dismiss on 

November 30, 2010, Rock Island moved to dismiss its Original Petition on August 27, 2012, 

which motion was ultimately granted by the Commission on September 19, 2012.   

After withdrawing its Original Petition, Rock Island filed a new petition in this docket, 

styled as a Verified Petition of Rock Island Clean Line, LLC for a Certificate of Public 
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Convenience and Necessity as a Transmission Public Utility and to Construct, Operate and 

Maintain an Electric Transmission Line and Authorizing and Directing Rock Island Clean Line 

to Construct an Electric Transmission Line (“Verified Petition”).  The Verified Petition seeks 

from the Commission an Order (1) granting Rock Island a certificate of public convenience and 

necessity pursuant to Section 8-406(a) of the PUA to operate as a transmission public utility in 

the State of Illinois, (2) granting Rock Island a certificate of public convenience and necessity 

pursuant to Section 8-406 of the PUA to construct, operate, and maintain an electric transmission 

line, (3) authorizing and directing Rock Island, pursuant to Section 8-503 of the PUA to 

construct the electric transmission line, and (4) granting Rock Island certain other relief in 

connection with its operations as a public utility.  Various parties have intervened in the instant 

docket, including the Farm Bureau, which consists of over 80,000 farmer members in Illinois.  If 

Rock Island is granted the relief it is requesting in its Verified Petition, the Farm Bureau’s 

agricultural members will be disproportionately affected by Rock Island’s project along the 

proposed route. 

II. LEGAL STANDARD 

Rock Island requests relief under Section 8-406(a) of the PUA, which provides as 

follows: 

No public utility not owning any city or village franchise nor engaged in 
performing any public service or in furnishing any product or commodity within 
this State as of July 1, 1921 and not possessing a certificate of public convenience 
and necessity from the Illinois Commerce Commission, the State Public Utilities 
Commission or the Public Utilities Commission, at the time this amendatory Act 
of 1985 goes into effect, shall transact any business in this State until it shall have 
obtained a certificate from the Commission that public convenience and necessity 
require the transaction of such business.   
(220 ILCS 5/8-406(a), emphasis added). 
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 Rock Island further requests relief under Section 8-406(b) of the PUA, which provides as 

follows: 

No public utility shall begin the construction of any new plant, equipment, 
property or facility which is not in substitution of any existing plant, equipment, 
property or facility or any extension or alteration thereof or in addition thereto, 
unless and until it shall have obtained from the Commission a certificate that 
public convenience and necessity require such construction. Whenever after a 
hearing the Commission determines that any new construction or the transaction 
of any business by a public utility will promote the public convenience and is 
necessary thereto, it shall have the power to issue certificates of public 
convenience and necessity. The Commission shall determine that proposed 
construction will promote the public convenience and necessity only if the utility 
demonstrates: (1) that the proposed construction is necessary to provide adequate, 
reliable, and efficient service to its customers and is the least-cost means of 
satisfying the service needs of its customers or that the proposed construction will 
promote the development of an effectively competitive electricity market that 
operates efficiently, is equitable to all customers, and is the least cost means of 
satisfying those objectives; (2) that the utility is capable of efficiently managing 
and supervising the construction process and has taken sufficient action to ensure 
adequate and efficient construction and supervision thereof; and (3) that the utility 
is capable of financing the proposed construction without significant adverse 
financial consequences for the utility or its customers.   
(220 ILCS 5/8-406(b), emphasis added). 
 
Finally, Rock Island requests relief under Section 5-503 of the PUA, which states: 

 
Sec. 8-503. Whenever the Commission, after a hearing, shall find that additions, 
extensions, repairs or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities or other physical property of any public utility or 
of any 2 or more public utilities are necessary and ought reasonably to be made or 
that a new structure or structures is or are necessary and should be erected, to 
promote the security or convenience of its employees or the public or promote the 
development of an effectively competitive electricity market, or in any other way 
to secure adequate service or facilities, the Commission shall make and serve an 
order authorizing or directing that such additions, extensions, repairs, 
improvements or changes be made, or such structure or structures be erected at 
the location, in the manner and within the time specified in said order; provided, 
however, that the Commission shall have no authority to order the construction, 
addition or extension of any electric generating plant unless the public utility 
requests a certificate for the construction of the plant pursuant to Section 8-406 
and in conjunction with such request also requests the entry of an order under this 
Section. If any additions, extensions, repairs, improvements or changes, or any 
new structure or structures, which the Commission has authorized or ordered to 
be erected, require joint action by 2 or more public utilities, the Commission shall 
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notify the said public utilities that such additions, extensions, repairs, 
improvements or changes or new structure or structures have been authorized or 
ordered and that the same shall be made at the joint cost whereupon the said 
public utilities shall have such reasonable time as the Commission may grant 
within which to agree upon the apportionment or division of cost of such 
additions, extensions, repairs, improvements or changes or new structure or 
structures, which each shall bear. If at the expiration of such time such public 
utilities shall fail to file with the Commission a statement that an agreement has 
been made for a division or apportionment of the cost or expense of such 
additions, extensions, repairs, improvements or changes, or new structure or 
structures, the Commission shall have authority, after further hearing, to make an 
order fixing the proportion of such cost or expense to be borne by each public 
utility and the manner in which the same shall be paid or secured.  
 
Nothing in this Act shall prevent the Commission, upon its own motion or upon 
petition, from ordering, after a hearing, the extension, construction, connection or 
interconnection of plant, equipment, pipe, line, facilities or other physical 
property of a public utility in whatever configuration the Commission finds 
necessary to ensure that natural gas is made available to consumers at no 
increased cost to the customers of the utility supplying the gas.  
 
Whenever the Commission finds, after a hearing, that the public convenience or 
necessity requires it, the Commission may order public utilities subject to its 
jurisdiction to work jointly (1) for the purpose of purchasing and distributing 
natural gas or gas substitutes, provided it shall not increase the cost of gas to the 
customers of the participating utilities, or (2) for any other reasonable purpose. 
(220 ILCS 5/8-503, emphasis added). 
 
According to the PUA: 
 
“Public utility” means and includes, except where otherwise expressly provided in 
this Section, every corporation, company, limited liability company, association, 
joint stock company or association, firm, partnership or individual, their lessees, 
trustees, or receivers appointed by any court whatsoever that owns, controls, 
operates or manages, within this State, directly or indirectly, for public use, any 
plant, equipment or property used or to be used for or in connection with, or owns 
or controls any franchise, license, permit or right to engage in: 
 
(a) the production, storage, transmission, sale, delivery or furnishing of heat, 

cold, power, electricity, water, or light, except when used solely for 
communications purposes; 

(b) the disposal of sewerage; or  
(c) the conveyance of oil or gas by pipe line. 

 
* * * * 

(220 ILCS 5/3-105, emphasis added). 
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III. ARGUMENT 

In its Verified Petition, Rock Island attempts to make the case that it is a public utility 

and, accordingly, should be granted the right to conduct business and to construct a transmission 

line in Illinois.  Yet, Rock Island fails to plead key facts in its Verified Petition stating that it 

owned plant, equipment, or property in Illinois at the time of the filing of the Verified Petition 

used or to be used in connection with the transmission of electricity, as required by Section 8-

503 of the PUA.   

The Farm Bureau acknowledges that numerous legal and policy considerations are 

normally fleshed-out during Commission proceedings; nonetheless, the Farm Bureau here asserts 

that prior to engaging in any contested fact-driven proceedings related to the Verified Petition, 

the Commission must, as a matter of law, address a threshold question:   is Rock Island a “public 

utility” and eligible to be granted relief under Section 8-406 of the PUA?  The Farm Bureau 

asserts that as a non-utility, merchant transmission-only, private enterprise, without any 

transmission infrastructure (i.e. plant, equipment or property) or history of service in Illinois, 

which may or may not provide service to Illinois residents, Rock Island does not meet the 

threshold criteria required to be deemed a public utility and therefore, as a matter of law, is not 

eligible for relief under Sections 8-406 or 8-503 of the PUA.  (emphasis added). 

A. Rock Island is not a public utility under the PUA because it does not own 
infrastructure for electric transmission in Illinois, therefore it cannot be 
granted relief under Section 8-406 of the PUA. 
 

As a threshold issue, the Commission’s decision in this case should first turn on the 

statutory definition of “public utility” found at 220 ILCS 5/3-105(a).  As stated above, Section 3-

105 of the PUA provides, “public utility means and includes. . . every. . . limited liability 

company. . . that. . . . owns, controls, operates, or manages within this state, directly, for public 
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use, any. . . plant, equipment or property used or to be used for or in connection with. . . the 

transmission, delivery, or furnishing of. . . electricity.”  220 ILCS 5/3-105; 22 ILCS 3-105(a)(1).  

(emphasis added).  The wording of Section 3-105 is clear and unambiguous.  As an 

administrative agency, the Commission has only that jurisdiction conferred upon it by the 

legislature – which is indicated by the plain language of the PUA.  Ill.-Ind. Cable Television 

Ass’n v. Ill. Commerce Comm’n, 55 Ill. 2d. 205, 207 (1973), citing, Lambdin v. Commerce 

Comm’n, 352 Ill. 104, 106 (1933).   The Commission may not, by its own acts, extend its 

jurisdiction.  Sheffler v. Commonwealth Edison Co., 399 Ill. App. 3d 51 (1st Dist. 2010).   

“When interpreting a statute, our duty is to ascertain and give effect to the intent of the 

legislature.”  Board of Trustees of the Teachers’ Retirement System of Illinois v. West, 395 Ill. 

App. 3d 1028, 1032, 916 N.E.2d 648, 652 (2009).  That intent is best derived from the statutory 

language, which, if unambiguous, must be enforced as written.  Board of Trustees of The 

Teachers’ Retirement System of Illinois, 395 Ill. App. 3d at 1032, 916 N.E.2d at 652.  “Courts 

must not construe words and phrases in isolation and, instead, should construe them in light of 

other relevant portions of the statute so that—if possible—no term is rendered superfluous or 

meaningless.”  Board of Trustees of The Teachers’ Retirement System of Illinois, 395 Ill. App. 3d 

at 1035, 916 N.E.2d at 654.  The Commission may only apply the plain language of Section 3-

105, and if Rock Island does not fall within the plain meaning of a public utility (owning electric 

transmission infrastructure at the time of the filing of the Verified Petition), the Commission has 

no jurisdiction over the Verified Petition. 

Here, on the basis of the Verified Petition alone, it is clear that Rock Island does not 

currently, in Illinois, own, control, operate, or manage, directly or indirectly, for public use, any 

plant, equipment, or property used or to be used for or in connection with electric transmission 
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service.  Rock Island simply has a business plan, unnamed anchor tenants, and an assertion that 

its to-be-determined transmission project will likely benefit Illinois consumers.  Although Rock 

Island may have the best of intentions, and its project may very well benefit someone someday, 

the Commission is confined by statute, and is not legally permitted to rewrite or expand upon 

explicit statutory prerequisites in order to accommodate this private merchant project lacking 

transmission infrastructure in Illinois.   

In order for Rock Island to be deemed a public utility, not only would the Commission be 

required to expand upon the plain meaning of “public utility” in the statutory text of Section 3-

105 of the PUA by presuming Rock Island is a utility without the requisite facts pled, in doing so 

it would ignore the historical language changes made by the legislature to the definition of 

“public utility” in the Public Utilities Act.  In 1967, the Illinois legislature amended the 

definition of “public utility” to a form substantially similar to what it is today.  Attached hereto 

as Exhibit A is the amended 1967 version of the definition of “public utility,” and attached 

hereto as Exhibit B is the 1965 version of the statute (the most recent previously published 

version of the statute).  The 1965 version of the statute defined “public utility” as an entity “that 

now or hereafter:  (a) may own, control or manage, within the State … any plant, equipment or 

property used or to be used  for or in connection with the … transmission … of … electricity…”  

(See Exhibit A).  (emphasis added).  After amendment, the 1967 version of the statute then 

restricts the language as it does almost identically in today’s version of the definition of “public 

utility,” requiring that a public utility must first own transmission infrastructure prior to being 

deemed a public utility.  The Commission does not have the jurisdiction to second guess the 

intent of the legislature in making the definition of “public utility” less inclusive, and it must 
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enforce the plain language of the statute.  (Hereinafter, the changes to the definition of “public 

utility” shall be referred to as the “1967 Amendments” for ease of reference.) 

Illinois courts have long held administrative agencies to the principle that they only have 

that jurisdiction conferred upon it by the legislature, and may not expand such jurisdiction, 

including by improperly expanding the plain meaning of a statute.  In Dusthimer v. Bd. of 

Trustees of Univ. of Illinois, 368 Ill. App. 3d 159, 857 N.E.2d 343 (4th Dist. 2006), a student and 

his parents challenged the University of Illinois’ decision that the student, whose parent worked 

at an Illinois community college, was not considered a resident for tuition purposes.  In 

interpreting the definition of “state-supported institution of higher education” in its own 

regulation on residency, the university’s board of trustees denied that Black Hawk College, as a 

community college, fell under the definition of a “state-supported institution of higher 

education,” and cited certain legislative history.  Dusthimer v. Bd. of Trustees of Univ. of Illinois, 

368 Ill. App. 3d 159, 160, 857 N.E.2d 343, 346 (4th Dist. 2006).  When confronted with the 

university’s assertion that its interpretation of the regulation should be given deference, the Court 

stated: 

When we defer to an agency's interpretation, our justification for doing so is the 
agency's experience and expertise (LaBelle, 265 Ill.App.3d at 735, 202 Ill.Dec. 
766, 638 N.E.2d at 415), but all the experience and expertise in the world cannot 
change what a regulation plainly says. If the regulation is unambiguous, “that is 
the end of the matter” (Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842, 104 S.Ct. 2778, 2781, 81 L.Ed.2d 694, 703 
(1984)), and deference goes out the window. “[O]nly as the interpreter of a 
doubtful law ’” does an agency deserve deference. Hetzer, 49 Ill.App.3d at 1047, 
8 Ill.Dec. 23, 365 N.E.2d at 263, quoting Whittemore v. People, 227 Ill. 453, 471, 
81 N.E. 427, 433 (1907), quoting 2 Lewis' Sutherland on Statutory Construction § 
473 (2d.1904). 
Id. at 164-165. 
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Upon review, the court concluded that the definition of “state-supported institution of higher 

education” was clear and unambiguous, and therefore should be afforded its plain and ordinary 

meaning, and the university’s expansive reading was reversed. 

Similarly, in County of Knox ex rel. Masterson v. Highlands, L.L.C., 188 Ill.2d 546, 723 

N.E. 2d 256 (1999), a landowner was denied a construction permit from the county zoning 

authority (an administrative agency) to construct his large-scale hog farm.  A primary issue in the 

case was the definition of “agricultural purpose” in Section 5-12001 of the Illinois Counties 

Code (55 ILCS 5/5-12001), and whether the landowner’s intended use was for an agricultural 

purpose and therefore exempt from zoning regulations under the Counties Code.  County of Knox 

ex rel. Masterson v. Highlands, L.L.C., 188 Ill.2d 546, 558, 723 N.E. 2d 256, 264 (1999).  The 

plaintiffs asserted that the defendant’s intended use of the land as a large-scale hog farm was 

more akin to “industry” than “agriculture,” and therefore it could deny defendant’s construction 

permit via zoning powers.  Id.  The court concluded that the plaintiffs’ attempted interpretation 

of the plain and unambiguous definition in the statute was “an exercise in line-drawing 

classically meant for the legislature.”  Id. at 559.  As a result, the court enforced the plain and 

ordinary meaning of agricultural purpose, finding that a hog farm fell within the definition of the 

statutory exemption for an agricultural purpose.  Id. 

The suggestion of a plain reading of Illinois’ definition of public utility is not without 

parallel.  As cited in the ILA’s Motion to Dismiss, and for the very reasons proffered here, Rock 

Island’s sister company was denied public utility status in Arkansas.  Attached hereto and 

incorporated herein as Exhibit C is a copy of the Arkansas Public Service Commission’s final 

Order on Rock Island’s sister company, Plains and Eastern Clean Line LLC, denying it public 

utility status because of its lack of transmission infrastructure in the state.   
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This Commission must presume that the language of Section 3-105 qualifying that a 

public utility is an entity “that owns, controls, operates or manages, within this State” is worded 

by the legislature in this fashion for a reason.  If the legislature wanted its language to be 

understood otherwise, it would have been written to accommodate such a case, and could have 

stated: “that will own…”, “that may own…”, “that could own…”, “that intends to own…”, etc.  

As cited in the ILA’s Motion to Dismiss, states, such as Oklahoma, wherein the statutory 

definition of a public utility includes entities that “now or hereafter may own” transmission 

infrastructure, illustrate that statutory language is drafted as it is for a reason.  The Commission 

must respect the statutory language underpinning the public utility definition. Notably, Arkansas’ 

definition of public utility (See Exhibit D) is similar to that of the current Illinois definition of 

public utility and it denied Rock Island’s sister company public utility status in its state (See 

Exhibit C), and Oklahoma’s definition of public utility (See Exhibit E) is similar to Illinois’ 1965 

definition of public utility and it granted Rock Island’s sister company public utility status in its 

state (See the ILA’s Motion to Dismiss). 

Furthermore, the Commission should not surrender itself to any suggestions that a plain 

reading of long-ago drafted Section 3-105 is out-of-touch given current utility and energy 

conditions.  First, such a view improperly ignores the 1967 Amendments.  Second, in response to 

any suggestion that a plain reading may be seen as out-of-touch with current times, Rock Island 

suggests a review of Arkansas Public Service Commission’s final Order on Rock Island’s sister 

company, Plains and Eastern Clean Line LLC, acknowledging “The difficulty the Commission 

now faces is that the law governing public utilities was not drafted to comprehend changes . . . 

but for which the Commission is unable to afford any regulatory oversight.”  See Exhibit C, p. 

10.  The Arkansas Public Service Commission went on to say:  “Although Clean Line’s 
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presentation of its case was strong on the policy consideration … the Commission’s authority 

cannot exceed that which is delegated to it by the Arkansas General Assembly.”  Id. 

Here, the Commission would be remiss to read any “latent ambiguity” into the definition 

of public utility.  The court in Dusthimer (mentioned supra) spoke to the core of this issue, 

stating: 

A latent ambiguity arises if the words of the legislation are clear in themselves 
but, because of external circumstances (in this case, the liberality of state grant 
programs), the literal application of those words would create an absurdity that 
the legislative body could not possibly have intended. Gibson v. Country Mutual 
Insurance Co., 193 Ill.App.3d 87, 90, 139 Ill.Dec. 700, 549 N.E.2d 23, 25 (1990). 
To maintain the separation of the legislative and judicial branches and avoid 
compromising our fidelity to the text, we should be extremely reluctant to second-
guess the clear language of legislation in the name of preventing a latent 
ambiguity. In re Estate of Snodgrass, 336 Ill.App.3d 619, 623, 271 Ill.Dec. 213, 
784 N.E.2d 431, 435 (2003). Whenever a court disregards the clear language of 
legislation in the name of “avoiding absurdity,” it runs the risk of implementing 
its own notions of optimal public policy and effectively becoming a legislature. 
Interpreting legislation to mean something other than what it clearly says is a 
measure of last resort, to avoid “great injustice” or an outcome that could be 
characterized, without exaggeration, as an absurdity and an utter frustration of the 
apparent purpose of the legislation. In re Detention of Lieberman, 201 Ill.2d 300, 
319-20, 267 Ill.Dec. 81, 776 N.E.2d 218, 229-30 (2002), quoting People ex rel. 
Cason v. Ring, 41 Ill.2d 305, 312-13, 242 N.E.2d 267, 271 (1968), quoting 
Village of Glencoe v. Hurford, 317 Ill. 203, 220, 148 N.E. 69, 76 (1925). 

 
 

Dusthimer, 368 Ill. App. 3d at 168-169.  No latent ambiguity exists here.  The language of 3-105 

clearly and unambiguously requires the present ownership of transmission infrastructure in 

Illinois to be deemed a public utility.  Moreover, second guessing is inappropriate given the 1967 

Amendments and the Commission’s history on transmission cases.  The Commission should 

acknowledge that if it deems Rock Island to be a public utility that it would be a departure from 
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Commission’s previous precedent, because all recent transmission cases have involved 

companies already owning transmission infrastructure in Illinois.1   

B. The Illinois Landowners Alliance, NFP’s (“ILA”) Motion to Dismiss. 
 

The Farm Bureau further incorporates herein the law cited and arguments made by the 

ILA in its Motion to Dismiss, filed in the instant docket on February 7, 2013.   

IV. CONCLUSION 

As Rock Island does not own any transmission infrastructure in Illinois, it therefore does 

not meet the prerequisite definition of a public utility under Section 3-105 of the PUA.  As such, 

the Commission lacks jurisdiction over the Verified Petition and need not make an analysis 

under Sections 8-406 and 8-503 of the PUA.  Therefore, Rock Island’s Verified Petition should 

be dismissed with prejudice. 

[The remainder of this page is intentionally left blank.] 

                                                 
1 See the ILA’s Motion to Dismiss, and specifically:  American Transmission Co L.L.C. and ATC Management Inc., Application 
for a Certificate of Public Convenience and Necessity to Operate as Public Utilities Under § 8-406(a), Docket 01-0142; Ill. 
Electric Transmission Co., LLC Application for Certificate of Public Convenience and Necessity, pursuant to §8-406 of the 
Public Utilities Act, to operate as Public Utility, and for related approvals. Illinois Power Co., Petition for an Order (1) 
Concerning Classification of Illinois Power Company’s Transmission and Distribution Facilities and (2) for Certain 
Determinations in Connection with the Sale of Ill. Power Co.’s Transmission System to Ill. Electric Transmission Co., LLC, 
Docket No. 02-0742 cons. 02-0743; Interstate Power & Light Co. & ITC Midwest LLC, Joint Petition for Approval of Sale of 
Utility Assets Pursuant to §7-102; Transfer of Franchises, Licenses, Permits or Rights to Own Pursuant to §7-203; Transfer of 
Certificates of Convenience and Necessity pursuant to §8-406; Approval of the Discontinuance of Service Pursuant to 8-508; and 
the Granting of All Other Necessary and Appropriate Relief, Docket No. 07-0246; and, American Transmission Co. LLC, 
Application for a Certificate of Public Convenience and Necessity, pursuant to §8-406.1 of the Illinois Public Utilities Act, to 
construct, operate, and maintain a new 345,000 volt electric transmission line in Lake County, Illinois. Docket 11-0661. 
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 WHEREFORE, ILLINOIS AGRICULTURAL ASSOCIATION a/k/a the Illinois Farm 

Bureau, respectfully requests that the Commission enter an Order dismissing Rock Island’s 

Verified Petition with prejudice, and for such other and further relief as the Commission deems 

just and proper. 

ILLINOIS AGRICULTURAL ASSOCIATION 
a/k/a the Illinois Farm Bureau 
 
 
 
By: _____________________________________ 
  One of Its Attorneys 
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eszalkowski@cleanlineenergy.com 
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