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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

BUDGET PREPAY, INC. d/b/a BUDGET
PHONE d/b/a BUDGET MOBILE

Application for Designation as an Eligible
Telecommunications Carrier under the
Telecommunications Act of 1996

:

:

:

:

:

Docket No. 12-0423

REPLY IN SUPPORT OF NOTICE OF WITHDRAWAL OF THE APPLICATION OF BUDGET PREPAY,
INC. FOR DESIGNATION AS A NON-RURAL WIRELESS ELIGIBLE TELECOMMUNICATIONS

CARRIER AND EMERGENCY MOTION TO VACATE THE TESTIMONY SCHEDULING ORDER

Budget Prepay, Inc. d/b/a Budget Phone d/b/a Budget Mobile (“Budget”), by and through

its undersigned counsel, hereby files its Reply in Support of its Notice Of Withdrawal Of The

Application Of Budget Prepay, Inc. For Designation As A Non-Rural Wireless Eligible

Telecommunications Carrier And Emergency Motion To Vacate The Testimony Scheduling

Order (Budget’s “Notice and Motion”). Budget respectfully requests that the Administrative Law

Judge (“ALJ”) enter an Order dismissing the above-named docket and immediately vacating the

scheduling order setting submission of testimony dates, nunc pro tunc.

The AJL should both preclude Staff from submitting its proposed testimony on e-Docket,

as well as vacate the prior Order allowing Staff to file its proposed testimony.

First, in its Response, Staff argues that Budget’s position is that Commission orders are

res judicata, but that is not Budget’s argument at all. As Budget states in its Notice and Motion,

the FCC’s Order gave states the authority to evaluate their standards for ETC approval, and the

Commission can implement additional standards that are not impediments to that Order. In
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Illinois, however, the ICC has a pending rulemaking revising the ETC rules (ICC Dkt. No. 12-

0479), and that is the appropriate forum for Staff’s new analysis – not in a piecemeal fashion in

application proceedings. Staff’s Motion To Reconsider and its proposed testimony confirm that

Staff will be adopting new standards applicable to wireless ETC Applicants that it has not

applied to prior applicants:

“The Commission can and should impose increasingly stringent standards upon
new ETC applicants, if additional information becomes available and apparent
and argues for more stringent public interest standards.” (Staff proposed
testimony at lines 392-34.)

“Thus, the new financial and technical capability requirements I propose based
upon FCC guidelines, which require consideration of a Lifeline applicant’s
experience and capability of providing service to non-Lifeline consumers, are
intended to filter out applicants . . . Practically, under the new financial and
technical capability requirement, the Commission’s Lifeline ETC designation
proceedings should seek to designate requesting common carriers that are viable
telecommunications carriers capable of competing for non-Lifeline customers and
committed to comply with laws, rules and FCC/ICC requirements in Illinois.”
(Staff proposed testimony at lines 1788 – 1800.)

“Therefore, the Commission should not designate a carrier as a wireless Lifeline
ETC unless the carrier has made the showing that the designation will produce
significant benefits that are currently unavailable to consumers in the marketplace
(i.e., not offered by any existing ETCs) but will become available upon its
designation.” (Staff’s proposed testimony at lines 407-411.)

In its testimony, Staff proposes a new set of rules for ETC carriers that apply solely to future

ETC applicants. However, Section 1-70 of the Illinois Administrative Procedures Act requires

the Commission to adopt rules when adopting new policies:

Sec. 1-70. "Rule" means each agency statement of general applicability that
implements, applies, interprets, or prescribes law or policy . . ..” 5 ILCS 100/1-
70.

Staff’s attempt to by-pass this requirement is improper.
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The grant or denial of a permit, or in these proceedings, the designation as an ETC, is a

protected property interest, to which due process applies. E & E Hauling, Inc. v. Pollution

Control Board, 116 Ill. App. 3d 586, 595 (2nd Dist. 1983). The Commission has recognized that

the “equal protection clauses of the Illinois and United Stats Constitutions . . . require the

government to treat similarly situated individuals in the same manner.” In re Implementation of

Section 13-712(g) of the Public Utilities Act., ICC Dkt. No. 01-0539, Order, 2004 WL 327162 at

*19-20 (January 7, 2004), citing Segers v. Industrial Commission, 191 Ill.2d 421, 435 (2000).

Staff’s adoption of new standards and policies to be applied against Budget, and only future ETC

applicants, without a formal rulemaking, is a denial of Budget’s due process rights.1

Notwithstanding, Budget seeks to withdraw it application, but should not be prejudiced by

Staff’s testimony.

It is fundamentally unfair for Staff to use Budget’s ETC application as a vehicle for Staff

to announce a series of new standards for Staff’s ETC designation review, without giving Budget

a prior opportunity to know those standards.

Second, it is unreasonable for Staff to complain about the “enormous waste of Staff

resources” (Staff Response, at 5) when Budget repeatedly sought to work with Staff from the

moment the application was filed. Budget reached out to Staff and its counsel to discuss any

1 See Tennessee Cable Television Ass’n v. Tennessee Public Service Commission, 844 S.W. 2d 151 (Ct. of Appeals
1992) (Rulemaking is essentially a legislative function because it is primarily concerned with considerations of
policy. 2 Kenneth C. Davis, Administrative Law Treatise § 7.2, at 7 (2d ed. 1979) (“Davis”);. . . It is the process by
which an agency lays down new prescriptions to govern the future conduct of those subject to its authority. Bernard
Schwartz, Administrative Law § 4.15, at 190 (2d ed. 1984) (“Schwartz”); 1 Charles H. Koch, Administrative Law &
Practice § 2.3, at 61–62 (1985) (“Koch”). Adjudication, on the other hand, involves individual rights or duties and
the determination of disputed factual issues in particular cases. Davis, supra, § 7.2, at 5; Koch, supra, § 2.3, at 57–
58. It is the process by which an agency applies either law or policy, or both, to a particular set of facts. Schwartz,
supra, § 4.15, at 190.)
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issues associated directly with Budget (not the ETC requirements in general) that may be of

concern and which Budget may not be aware of. Budget did this not only for its own benefit, but

also for the benefit of Staff who repeatedly complained about its work load. Budget stated that it

understood that Staff was busy with an ongoing arbitration and vacation schedule and was

flexible in its scheduling.

Budget’s attempts were met with repeated refusals to discuss the case because Staff

deemed any such discussions a “preview of its testimony” and something that is not done. That

is just not true. Simply having a conversation about what issues Staff might have with an

applicant is a good faith effort of working together, and also helps to not waste an “enormous”

amount of Staff resources. In addition, Budget issued formal discovery to Staff asking what

standards the Commission or Staff uses in its analysis, and Staff patently refused to answer. (See

Ex. 2, attached to Budget’s Notice and Motion.) Again, Budget tried to avoid the enormous

amount of time and resources expended in this action, but was rebutted by Staff.

CONCLUSION

Wherefore, for each of the foregoing reasons, Budget requests that the ALJ vacate the

order requiring that Staff file testimony nunc pro tunc, to prevent Staff’s testimony from being

subject to the Illinois Freedom of Information Act or competitive carriers’ discovery requests. In

the alternative, to the extent the ALJ denies the foregoing requests, Budget request that the ALJ

deny Staff’s Motion to Reconsider.

Dated: February 7, 2013 Respectfully submitted,

BUDGET PREPAY, INC. D/B/A BUDGET PHONE

D/B/A BUDGET MOBILE
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Henry T. Kelly
Michael R. Dover
Kelley Drye & Warren, LLP
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