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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

______________________________________________________________________ 
 
In Re Budget Prepay, Inc. d/b/a Budget  ) 
Phone d/b/a Budget Mobile's   ) 
Application for Designation as an   )  Docket No. 12-0423 
Eligible Telecommunications Carrier  ) 
under the Telecommunications  ) 
Act of 1996     ) 
______________________________________________________________________ 

 
STAFF REPLY TO BUDGET’S RESPONSE TO STAFF’S MOTION TO RECONSIDER 

AND BUDGET’S EMERGENCY MOTION TO WITHDRAW THE APPLICATION 
 

______________________________________________________________________ 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Sections 200.190 of the Commission’s Rules of 

Practice, 83 Ill. Adm. Code 200.190, requests that the Administrative Law Judge (“ALJ”) 

grant Staff’s Motion to Reconsider filed on February 4, 2013, and responds to Budget’s 

Motion filed earlier today.  In support of Staff’s Motion to Reconsider, Staff states as 

follows:   

In a Motion entitled Notice of Withdrawal of the Application of Budget Prepay for 

Designation as a Non-rural Wireless Carrier and Emergency Motion to Vacate the 

Testimony Scheduling Order, Budget seeks to withdraw it ETC Application, while also 

responding to Staff’s Motion to Reconsider a January 23, 2013, directive to Staff to 

serve its testimony today but to wait and see if Budget would then withdraw its 

Application before filing on e-docket (“Budget Response”).  In support of its Response to 

Staff’s Motion, budget mischaracterizes both fact and law.  Staff will briefly address a 

few of these most egregious characterizations below. 
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It would seem that Budget’s core problem is that it does not want to be 

embarrassed by its own business practices as discovered by Staff’s investigation in 

other states it is seeking ETC status.  See Budget Response, at 3 (“[U]pwards of 30 

states across the country.”)  Budget, however, should have considered this possibility 

prior to filing its ETC Application in Illinois.   

Budget pretends that past Commission decisions are res judicata, when it argues 

that “Staff may not retroactively change the law after Budget filed its ETC Petition.”  

Budget Response, at 8.  However, as budget is, or should be, well aware, “orders of the 

Commission are not res judicata, and the Commission is free to reach a different result 

in a subsequent case than it reached in an earlier case, even if the same set of issues is 

involved” if it provides a rational reason why it reached a different result.  See Citizens 

Utility Board v. Commerce Commission, 166 Ill.2d 111, 125, 132 (1995).  Moreover, in 

this case, it is not Staff that changed the law after Budget filed its Application, it is the 

Federal Communications Commission’s (“FCC”) that strengthened its protections 

against waste, fraud, and abuse in the program.  That change in approach has been in 

place for over a year now, so oversight should not come as surprise to Budget. 

Contrary to Budget’s assertion, Staff did not announce that it intends to “enforce 

brand-new, unannounced standards.”  Budget Response at 2.  Rather, Staff, in its 

motion, explained the value of good governance in its implementation of the FCC 

strengthened protections against waste, fraud and abuse, and for increased 

transparency in the Lifeline program.  As explained in the motion for reconsideration, 

Staff’s request is consistent with the FCC Report and Order, In the Matter of Lifeline and 

Link Up Report and Modernization, WC Docket no. 11-42, released on February 6, 2012 
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(“ETC Order”).  Id. at ¶¶ 1, 4.  In that federal order, the FCC explained that states have 

the freedom to experiment and to develop new ways of making the program more 

effective and efficient (Id. at ¶ 19) and noted that federal and state staff should continue 

to share information regarding ETC matters (Id. at note 134).  The FCC did not impose 

limitations on the states or proscribe a one size fits all approach to implementation. 

Staff’s analysis of the Budget ETC application is merely in keeping with the FCC 

order encouraging the states to make the program more effective and efficient and 

giving the states the freedom to do so in the manner most appropriate for each 

particular state.  In this instance, Staff’s regulatory assessment is case and fact specific 

to Budget.  Staff is charged in the course of its regulatory duties to the Commission to 

make recommendations on how best to ensure that the FCC’s goals for the Lifeline 

program are met.  To the extent that Staff’s regulatory findings may be of use to 

improve the effectiveness and efficiency of the State of Illinois’ Lifeline program 

generally, however, those findings should not be hidden under a rock.  Staff believes 

that, in accordance with the FCC’s emphasis on transparency and efficiency, its 

regulatory findings should be made available to the public.   

It is simply inaccurate for Budget to assert that “Staff seeks to impose a 

completely new, and previously unannounced, standard on Budget. . .” and that “this 

should be able to publicly sandbag Budget.”  To the contrary, if there is any 

sandbagging being conducted in this docket it is by the applicant.  Budget has been 

alerted to this new strengthened FCC standard since the issuance of its ETC Order over 

a year ago.  Budget should not now be surprised that the new strengthened FCC 

standard is being applied and that its application is subject to appropriate regulatory 
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scrutiny for protection against waste, fraud and abuse, rather than the rubber stamp 

approval that Budget was apparently expecting.  Staff does not need to seek the 

applicant’s approval or permission first before conducting its oversight and regulatory 

duties.  Indeed, even Budget itself admits that the FCC takes pains to assure state 

commissions are free to meet or exceed federal standards. Budget Response at 7.   

With respect to Budget’s suggestion that applying strengthened FCC standards 

to its ETC application is a retroactive change in the law (Budget Response at 8), Staff 

disagrees.  Given that the FCC order was issued over a year ago, it is unclear to Staff 

how oversight protections to ensure that the Lifeline program in Illinois is conducted in a 

manner consistent with those protections can in any way be considered retroactive 

application of law.  States have a right to impose obligations above the minimum FCC 

requirements.  See Order at ¶ 375.  Particularly in light of Budget’s professed 

experience in other states, Staff finds it disingenuous for Budget to claim ignorance of 

state commission oversight and strengthened FCC protections against fraud, waste, 

and abuse in the Lifeline program at this juncture. 

Budget notes that Staff concluded that the January 23, 2013, directive to Staff 

would likely be ineffective due to other ETC applicants seeking the Staff testimony via 

FOIA or discovery.  Budget Response, at 3-4.  Budget pretends that “Staff’s position is 

remarkable in the context of this docket because Budget specifically sought copies of 

Staff’s filed testimony in prior ETC cases, but Staff refused.  There is nothing 

remarkable about Staff’s position at all.  What Budget does not provide is just how 

overly broad, unduly burdensome and oppressive the Budget DRs served on Staff were.  

See Att. A.  In response, Staff objected and responded by serving Budget its standard 
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set of General Objections.  Moreover, Staff would make the very same objections to any 

such set of absurdly punitive DRs served by any party on Staff.  Despite Budget’s 

feigned amazement at Staff’s position, it is notable that Budget never sought to compel 

Staff answers to its set of discovery. 

Finally, Staff has no objection to the withdrawal of the Budget Application, but it 

should not be rewarded for withdrawing on the very day Staff is scheduled to serve its 

testimony.  This is clearly gaming the system, resulting in an enormous waste of Staff 

resources.  As Staff noted in its Motion for Reconsideration, Staff’s request to 

reconsider the Directive is consistent with principles of good governance, which at an 

elemental level requires transparency with the general public as reflected throughout 

the Public Utilities Act, the Administrative Procedures Act, and various other Illinois 

statutes such as the Open Meetings Act.  
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WHEREFORE, for the reasons stated above, Staff respectfully requests the ALJ 

to Reconsider the January 23, 2013 Directive, withdraw it and allow Staff to file its 

testimony on e-docket regardless of Budget’s potential withdrawal of its Application. 

 
        Respectfully, 
        Christine Ericson 
        Michael Lannon 
        Office of the General Counsel 
        Illinois Commerce Commission 
        160 N. LaSalle Street, Ste. C-800 
        Chicago, Illinois 60601 
        Phone: (312) 793-2877 
        Fax: (312) 793-1556 
         
        Counsel for the Staff of the 
        Illinois Commerce Commission 
 
February 6, 2013 
 


