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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

NORTH SHORE GAS COMPANY   ) 

       ) 

Proposed General Increase in Rates for Gas  ) No. 12-0511 

Service .      )   

       ) No. 12-0512 

THE PEOPLES GAS LIGHT & COKE   ) 

COMPANY      ) 

       ) (consolidated) 

Proposed General Increase in Rates for Gas  ) 

Service.      ) 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ REPLY 

 TO THE UTILITIES’ AND THE COMMISSION STAF’S RESPONSES TO 

 THE PEOPLE’S MOTION TO STRIKE THE UTILITIES’ SURREBUTTAL 2012 

NET OPERATING LOSS ADJUSTMENTS 

 

The People of the State of Illinois, by and through Attorney General Lisa Madigan 

(“AG” or “the People”), pursuant to 83 Ill. Admin.Code 200.190, hereby reply to the 

Response of Peoples Gas Light & Coke Company and North Shore Gas Company (“the 

Companies” or “the Utilities”) and the Commission Staff’s Reseponses to the People’s 

Motion to Strike the Utilities’ 2012 Net Operating Loss (“NOL”) 2012 adjustment, offered 

for the first time in this case in the Companies’ Surrebuttal testimony.   

The Companies’ Response Makes Clear (Contrary to Staff’s Position) That the 

Passage of the 2013 American Taxpayer Relief Act of 2013 Has Nothing To Do 

With Claims of Net Operating Losses in 2012.   

 

In their Response, the Companies assert that in January 2013, “new facts emerged as 

the Utilities closed their books for the year, i.e., the Integrys consolidated group could no 

longer absorb the Utilities’ losses for 2012, placing each of the Utilities in a NOL position.”  

PGL-NS Response 3.  Conspicuously absent is any reference to the 2013 American Taxpayer 

Relief Act of 2013, which extended the permitted recognition of bonus depreciation into the 

2013 calendar year, as being the cause of the 2012 NOLs, which appeared for the first time in 

Surrebuttal testimony. 
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Separately, the Companies further claim that “(a)nother emerging fact in January 

2013 was the enactment of the American Taxpayer Relief Act of 2012, which extended bonus 

depreciation to 2013. As a result of the American Taxpayer Relief Act, in surrebuttal 

testimony, the Utilities also revised tax depreciation and accumulated deferred income taxes 

and included 2013 NOLs.” PGl-NS Response at 3.  The People did not move to strike these 

claimed NOL amounts.   

In defense of their 2012 NOL adjustment, the Companies further note that Mr. Stabile 

asserted in his December 18, 2012 Rebuttal testimony that “depreciation deductions have 

now caused Pelopes Gas to be in a tax loss position for 2011 and 2012.  PGL-NS Response at 

4.  Yet, if this was relevant, the Companies still failed to recognize NOLs for 2012, despite te 

fact that there less than two weeks remaining in the calendar year. As noted in the AG Motion 

to Strike, the Utilities made clear that no NOL was being recognized at that time.  AG Motion 

to Strike at 3.  Mr. Stabile specifically explained in his Rebuttal testimony, “If a utility has 

more tax deductions than taxable income in a given tax year, it has a tax NOL.”  NS-PGL Ex. 

30.0 at 29.  Mr. Stabile then further noted in his Rebuttal testimony that “no deferred tax asset 

exists as of the end of 2012 due to the consolidated groups (sic) income.”  Id. at 27.   

The Utilities note that the net effect of all the changes they made in surrebuttal was to 

reduce each utility’s revenue requirement. PGL-NS Response at  3. This is irrelevant 

information because the reduction to revenue requirements came as a result of of the 

extension of bonus depreciation for 2013 – not the recogntion of the 2012 NOL.  In fact, the 

11
th

-hour proposed recognition of the 2012 NOL, increased the PGl rate base by more than 

$38 million (and North Shore’s to a significantly lesser extent).  The significant impact to the 

Companies’ revenue requirements as a result of the claimed 2012 NOL magnifies the 

prejudice Intervenors would experience if this amount is permitted to remain in the record, 

with no explanation as to how or why it was being proposed now.   Neither the Commission’s 
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filing requirements or past practice suggest that Staff and Intervenors should now be required 

to scramble and unwind this proposed adjustment less than a week before the hearings begin.   

As noted in their Surrebuttal testimony, the Companies’ only “explanation” of sorts 

for the sudden, last-minute appearance of this 2012 NOL adjustment came in Mr. Hengtgen’s 

and Mr. Stabile’s testimony.  The totality of the explanation begins with Mr. Hengtgen, who 

states in Surrebuttal: 

B. Net Operating Loss (“NOL”) 

 

Q. Have the Utilities included an amount for their NOL in 

rate base? 

A. Yes, Utilities witness Mr. Stabile discusses in his surrebuttal 

testimony the reason for and the amounts of NOLs that the 

Utilities have included in rate base.  

Q. Have the Utilities reflected the NOLs at present or 

proposed rates? 

A. The Utilities have reflected the NOLs at present rates in 

their surrebuttal testimony. However, the Utilities believe it 

would be appropriate to reflect a reduction to the NOL deferred 

tax asset based on the tax impacts of the revenue increase that 

is granted in the final Order in this proceeding. 

 

NS-PGL Ex. 43.0 at 26.   

 

NS-PGL witness Stabile, at page 36 of NS/PGL Ex. 46.0, then provides this limited 

explanation of the change: 

 

 What is the status of an NOL in the Utilities’ surrebuttal 

filing? 

 A. Because the Utilities have included the 2013 bonus 

depreciation estimates within the  update for surrebuttal, they 

are now incurring losses in 2013. In addition, based upon the  

status of year end closing, the consolidated group is also in an 

NOL position. 

 

 Q. Have the Utilities included the deferred income tax 

effects of the NOL in it (sic) surrebuttal? 

A. Yes. The Utilities have included stand-alone NOL amounts 

for 2012 and 2013 in amounts at present rates information. See 

the surrebuttal testimony of Mr. Hengtgen for further details. 
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NS/PGL Ex. 46 at 36 (emphasis added).  Mr. Stabile’s Surrebuttal, as shown above does not 

provide the “further details” promised in Mr. Hengtgen’s Surrebuttal testimony that would 

explain why the Companies are raising the 2012 NOL amounts in the Surrebuttal phase of the 

case.  The enigmatic suggestion that “the consolidated (affiliate) group” is somehow 

responsible for the NOL demanded testimony from a witness who could clearly elaborate on 

what exactly caused the affiliate loss. 

The Utilities’ Still Have Not Explained Why They Waited Until Surrebuttal 

Testimony to Claim the 2012 NOL. 

 Now in its Response, the Companies attempt to elaborate on the rationale for the 2012 

NOL adjustment.  They write that they “only discovered at the time 2012 books closed in 

January 2013 that NOLs would exist in 2012 because the consolidated group could not 

absorb the Utilities’ losses.”  PGL-NS Response at 4.  The Utilities also reference their 

Response to BAP 15.01 and BAP 19.01 as support for this position, and attach them to their 

Response as Attachments.  But these responses, dated October 23, 2012 and November 15, 

2012, do nothing to explain why the Utilities January, 2013 claim the 2012 NOL.  A response 

to a Motion does not constitute testimony.  If what the Utilities are saying is true, they should 

have brought in a “consolidated (affilate) group” witness to explain just that. 

 The Utilities also offer the hollow argument that “no AG witness resopnded to Mr. 

Stabile’s rebuttal testimony regarding the 2012 Peoples Gas NOL.”  PGL-NS Response at 4.  

This retort is meaningless given that there was no 2012 NOL adjustment to respond to at 

either the Direct and Rebuttal Intervenor filing dates.    

 The Utilities next offer up the spurious argument that “failure to reflect a known 2012 

NOL in this proceeding may cause a violation of the normalization rules.”  PGL-NS 

Response at 5.  This argument is nothing more than pure speculation and, accordingly, rings 

hollow.  The Companies failed to meet the evidentiary rules for submitting the NOL.  Failure 
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to exclude an NOL that has not been properly documented and has not met evidentiary 

standards to be included in the  the test year rate base is unlikely to be a normalization 

violation.  Stated another way,  the NOL cannot be deemed to be "known" because the 

Utilities failed to properly supported it according to Commission rules. 

 The Companies’ also dispute the AG citation to Part 287.30 of the Commission’s 

Rules as a basis of prohibiting the update.  PGL/NS Response at 5.  The Utilities’ distort the 

AG argument, however.  The People agree that the 2013 extension by the U.S. Congress of 

bonus depreciation satisfies the criteria of Part 287.30(b), in terms of permissible updates.   

That subsection provides: 

b) A determination to require or allow the submission of an update shall include, 

but not be limited to, the consideration of: 

 

1) Whether the changes significantly and materially affect the revenue 

requirement; 

2) Whether the changes could have been reflected in the initial tariff filing; 

and 

3) Whether the Illinois Commerce Commission staff and other participants 

will have an adequate opportunity to review the updated information. 

 

83 Ill.Admin. Code Part 287.30.  The bonus depreciation extension satisfies all three of the  

criteria listed above.  The new 2012 NOL adjustment, however, does not pass the third 

criterion, and arguably may not pass the second criterion, which requires utility updated 

adjustments to be presented as early as possible.  By the time of a Surrebuttal filing, 

ratemaking issues should be narrowed to the maximum extent possible – not offered for the 

first time just days before cross-examination of witnesses begins. 

 The Utilities’ additional claim that Staff and Intervenors are free to forward discovery 

on the 11
th

-hour NOL change does not meet due process requirements.  With days remaining 

before the hearing begins, the evidence that does exist in the record suggests that the Utilities 
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either should have anticipated or, in fact, would not experience a 2012 NOL.  Staff and 

Intervenors should not now be required to chase down further elaboration on the NOL related 

to some enigmatic “consolidated group” activity and attempt to do that which the Utilities 

have not:  support the adjustment.  

Staff’s Objection to the Motion to Strike Should Be Disregarded Because It 

 Wrongly Assumes the Companies’ 2012 NOL Adjustment is Related to 

 Congress’ 2013 Extension of Bonus Depreciation.   

 

 The Commission Staff Response argues against granting the People’s Motion because 

it claims that “no company filing a rate case in July 2012 with a 2013 future test year could 

have reasonably anticipated the tax law passed by Congress in 2013”, and that the Companies 

“should not be expected to assume a tax law expiring at the end of 2012 would be in effect in 

2013 and the parties could not have expected the Companies, which filed initial tariffs on 

July 31, 2012 and submitted rebuttal testimony on December 18, 2012, to have reflected a 

change in tax law that did not become law until 2013, just prior to the due date for its 

surrebuttal testimony.”  Staff Response at  2-3.   

 Staff’s Response, however, should be disregarded because it wrongly assumes that the 

Company’s reported 2012 NOL  was created as a result of Congress’s 2013 extension of the 

bonus depreciation provision, and that the Company could not have known it would 

recognize a NOL for the 2012 calendar year experience.  That assumption is simply false.  

Any NOLs occurring in 2012 would have been unrelated by definition to an event affecting 

the 2013 time period.  Even the Companies do not assert what Staff is assuming, as noted 

earlier in this Reply.  The Companies’ Surrebuttal testimony simply asserts, as noted in the 

AG Motion to Strike, that “based upon the  status of year end closing, the consolidated group 

is also in an NOL position.”  NS-PGL Ex. 46.0 at 36. 
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 Staff then claims it would like an opportunity for the parties “to respond to the 

Companies’ adjustments, and to provide updated schedules and testimony if necessary based 

on the information provided in the Companies’ surrebuttal testimony.” Staff Response at 3. 

While the People have no objection to permitting parties the option to update schedules based 

on the Companies’ claimed changes in revenue requirements associated with the 2013 

Taxpayer Relief Act, an adjustment that satifies the update requirements of Part287.30, that 

option must not also include an attempt to try and test the accuracy of 2012 NOLs claimed 

for the first time in the Companies’ Surrenbuttal testimony.  Intervenors, at this late date, and 

with so little information supplied by the Utilities to support the 2012 NOL adjustment, 

should not be expected to do, as noted above, that which the Utilities have not:  support the 

adjustment.  

 WHEREFORE, for the reasons stated above and in the AG Motion to Strike, the 

People respectfully request that the Commission strike the testimony and exhibits referenced 

in the original Motion.    

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 

   Senior Assistant Attorney General 

  Public Utilities Bureau 

  100 W. Randolph Street, 11
th

 Floor 

  Chicago, Illinois 60601 

  Telephone:  (312) 814-1136 

  Facsimile: (312) 814-3212 

  E-mail:  klusson@atg.state.il.us 

 

Dated:  February 4, 2013 


