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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 

 

Petition for Reconciliation Under Rider AMP 

: 

: 

: 

 

Docket No. 11-0459 

 

COMMONWEALTH EDISON COMPANY’S REPLY IN 

SUPPORT OF ITS MOTION TO DISMISS THE 

TWO RIDER AMP RECONCILIATION DOCKETS 

Commonwealth Edison Company (“ComEd”), by its counsel, submits this reply in 

support of its verified motion to dismiss the two “Rider AMP” reconciliation approval Dockets, 

Dockets 11-0459 and 12-0371 (the “Motion to Dismiss”).
1
  This reply is being filed 

simultaneously in each Docket, differing only in the captions. 

I. OVERVIEW 

Dockets 11-0459 and 12-0371 concern ComEd’s Petitions for approval of its 

reconciliations of the 2010 and 2011 costs and revenues under Rider AMP, respectively.  The 

costs in question were costs of the “AMI Pilot” in 2010 and 2011.  The AMI Pilot and 

Rider AMP were approved by the Illinois Commerce Commission (the “Commission” or 

(“ICC”) in Docket 09-0263.
2
  

The grounds of the Motion to Dismiss are simple.  In light of the March 19, 2012, 

“Rider AMP Appeal” decision reversing the Commission’s approval of Rider AMP as a means of 

cost recovery, on single issue ratemaking grounds, the legal basis of these Dockets has been 

eliminated.  There is no rationale for reconciling costs recovered under a rider, pursuant to the 

                                                 
1
  “Rider AMP” and the two reconciliation approval Dockets are defined in the Motion to Dismiss at fn. 1. 

2
  Commonwealth Edison Company: Petition to Approve an Advanced Metering Infrastructure Pilot 

Program and Associated Tariffs, ICC Docket No. 09-0263 (“Docket 09-0263”) (Order Oct. 14, 2009) (“Rider AMP 

Order”), rev’d on single issue ratemaking grounds as to approval of cost recovery under Rider AMP, People ex rel. 

Lisa Madigan v. Illinois Commerce Commission, et al., 2012 IL App (2d) 100024 (Ill. App. Ct. 2
nd

 Dist. March 19, 

2012) (“Rider AMP Appeal”) 
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reconciliation provisions of that rider, when the Commission’s approval of the cost recovery 

provisions has been reversed on single issue ratemaking grounds. 

Staff and AG-CUB oppose the Motion to Dismiss, but ComEd respectfully submits that 

closing the reconciliation approval Dockets is consistent with Rider AMP Appeal.  In addition, 

AG-CUB’s position is internally contradictory, because AG-CUB simultaneously contend both 

(1) that the reconciliation provisions of Rider AMP remain valid after Rider AMP Appeal and 

(2) that the reconciliation adjustments made in accordance with those provisions are unlawful 

and subject to refund in light of Rider AMP Appeal.  ComEd’s position, in contrast, is not 

inconsistent, as discussed below.  The practical reasons offered by Staff and AG-CUB for 

keeping these Dockets open are flawed or at best weak. 

Finally, AG-CUB have indicated that they seek to pursue a claim for refunds of amounts 

collected under Rider AMP in light of Rider AMP Appeal, as indicated above and discussed 

briefly further below.  There are orderly processes for pursuing such a refund, but that it not the 

issue here.  There is no legal basis for pursuit of that claim in Dockets 11-0459 and 12-0371.  

They are purely reconciliation Dockets and, even as to that purpose, depend for their continued 

existence on the continued vitality of the reconciliation provisions of Rider AMP.  They have 

nothing to do with refunds based on Rider AMP Appeal. 

II. BACKGROUND 

Paragraphs 2 through 30 of the Motion to Dismiss discuss the background of Rider AMP 

and the two Rider AMP reconciliation approval Dockets.  The Responses of Staff and AG-CUB 

generally do not address that discussion, with limited exceptions discussed in Section III, below. 

ComEd does wish to address here, however, certain rhetoric in the AG-CUB Response.  

The Commission approved the AMI Pilot as well as Rider AMP in Rider AMP Order, as noted 
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above.  The costs recovered through Rider AMP were solely AMI Pilot costs.  ComEd, in its 

2010 rate case, ICC Docket No. 10-0467, and in the pre-filed testimony accompanying the 

Petitions in Dockets 11-0459 and 12-0371, submitted evidence that the AMI Pilot costs were 

prudent and reasonable, and the pilot benefitted customers, and the Commission approved the 

AMI Pilot costs addressed in ICC Docket No. 10-0467.
3
  Thus, when AG-CUB refers to 

ComEd’s “financial interests” (AG-CUB Response at p. 2), what they are actually are 

referencing is ComEd’s recovery of 2010 and 2011 AMI Pilot costs spent prudently and 

reasonably to benefit customers.
4
 

III. THE RIDER AMP RECONCILIATION 

APPROVAL DOCKETS SHOULD BE DISMISSED 

A. Legal Arguments 

Rider AMP Appeal reversed the Commission’s approval of Rider AMP as a means of cost 

recovery on single issue ratemaking grounds.  The position of Staff and AG-CUB is that, even 

though the Appellate Court rejected the cost recovery provisions of Rider AMP as single issue 

ratemaking, the reconciliation provisions have not been negated by Rider AMP Appeal and the 

Commission should nonetheless conduct a reconciliation of ComEd’s compliance with those cost 

recovery provisions.  See, e.g., Staff Response at ¶¶ 5, 6; AG-CUB Response at pp. 2, 4.  That 

makes little sense and is inconsistent with the purpose of a reconciliation, which is to ensure 

recovery of actual costs under the rider. 

                                                 
3
   For example, in ICC Docket No. 10-0467, the direct testimony of Fidel Marquez, ComEd Ex. 10.0, at 

pp. 15-19.  The May 24, 2011, Order in that Docket approved AMI Pilot costs.  E.g., said Order at p. 6. 
4
  ComEd notes one additional point here.  The Motion to Dismiss (at ¶ 31) noted that, in light of the 

“Bridge Tariff” (see Motion to Dismiss at fn. 1 and ¶¶ 19-20, 22, 23, 26, 27), it was questionable whether ComEd 

had to file the reconciliation approval Petitions, but it did so out of an abundance of caution.  Staff’s and AG-CUB’s 

Responses to the Motion to Dismiss present legal arguments that the Bridge Tariff did not eliminate the 

reconciliation provisions in Rider AMP.  The Motion to Dismiss is not founded on whether the Bridge Tariff 

eliminated those provisions, so, while ComEd may have a different view, ComEd will not address that subject 

further in this reply. 
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Staff and AG-CUB also claim inconsistency, pointing to the fact that ComEd continued 

to bill reconciliation amounts through December 2012.  AG-CUB Response at p. 2; Staff 

Response at ¶ 6.  To be sure, ComEd did collect AMI Pilot costs under Rider AMP in 2010 and 

2011, and billed reconciliation amounts based on the 2010 and 2011 cost under-recoveries in 

2011 and 2012, respectively, with the latter continuing through December 2012 (and no further).  

Motion to Dismiss at ¶¶ 20-21, 23, 27, 30.  The under-recovery in 2011, and thus the total 

reconciliation amount for 2012, was $464,411.  Id. at ¶ 27.  However, Rider AMP Appeal was 

not issued until March 19, 2012; the Supreme Court of Illinois did not deny the Commission’s 

and ComEd’s petitions for leave to appeal from Rider AMP Appeal until September 26, 2012; the 

mandate was not issued by the Appellate Court to the Commission until on or about 

November 9, 2012; and the mandate was not posted on e-Docket until November 29, 2012.  

Motion to Dismiss at ¶ 25.  Only a relatively small portion of the reconciliation amounts were 

recovered after Rider AMP Appeal, and only a very small portion were recovered for a brief 

period after the mandate was issued.  While AG-CUB contend that refunds can be owed even 

before the issuance of Rider AMP Appeal, ComEd believes that to be contrary to law, as 

discussed briefly further below.  In contrast AG-CUB’s position is internally contradictory, as 

noted earlier.  

B. Practical Arguments 

Staff and AG-CUB also assert certain practical arguments for keeping open the two 

Rider AMP reconciliation approval Dockets.  However, without any legal basis for keeping open 

those two Dockets, the Commission must dismiss them.  Motion at ¶ 35.  In any event, ComEd 

notes the following flaws and weaknesses in those Staff and AG-CUB arguments. 
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1. The Possibility of Reconciliation Errors 

Staff argues that the reconciliations might include errors.  However, as noted in the 

Motion to Dismiss (at ¶ 39), no errors in the reconciliations have been identified to date, despite 

discovery conducted in Docket 11-0459, and, if any errors ever were to be identified, there is no 

reason to assume they could not be handled by agreement. 

Staff responds that, while it has not yet identified any errors in the reconciliations, Staff is 

not yet able to state whether it believes there are any errors, nor whether they could be resolved 

by agreement.  Staff Response at ¶10.  Staff also contends that ComEd should be “accountable”, 

because it collected costs under the rider.  Id. at ¶ 11.  AG-CUB espouses skepticism about 

whether disputes about reconciliation errors could be resolved by agreement.  AG-CUB 

Response at pp. 9-10. 

The points raised here by Staff and AG-CUB are not sufficient reason to keep open 

Dockets 11-0459 and 12-0371, if the Dockets lack a valid legal basis for going forward.  Also, if 

the Motion to Dismiss is denied, and if any reconciliation errors ever were identified, ComEd 

continues to anticipate that they likely can be resolved.  “Math errors”, when shown to exist, 

very often are handled by agreed resolutions in Commission Dockets. 

2. The Use of Data from Dockets 11-0459 and 12-0371 

AG-CUB continue to assert that there is data in the filings in Dockets 11-0459 and 

12-0371 that would be useful in proposed “remand” in Docket 09-0263.  E.g., AG-CUB 

Response at pp. 7-8.  That assertion lacks merit for three reasons.  First, the Appellate Court did 

not order any remand in Docket 09-0263, and AG-CUB failed to request in a petition for 
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rehearing that the Appellate Court modify its decision to include a remand.
5
  Because the 

Appellate Court did not remand the case to the Commission, AG-CUB’s suggested proceeding is 

unlawful, as discussed in Staff’s and ComEd’s Responses to AG-CUB’s motion for a remand, 

filed in Docket 09-0263. 

Second, the AG-CUB claim makes little sense.  If Dockets 11-0459 and 12-0371 are 

dismissed, the information in the filings and in data request responses still will be available and 

will not disappear.  Motion to Dismiss at ¶ 38.  AG-CUB provide no reason they cannot rely on 

filings or discovery responses made in these Dockets.  Moreover, ComEd indicated in its Motion 

to Dismiss (at ¶ 38) that it would agree to facts included in those filings or discovery responses, 

unless some intervening development showed that the fact is not true or that the facts have 

changed.  This should alleviate any concern by AG-CUB concerning use of data from these 

Dockets. 

Finally, the AG-CUB claim is off target because of the differences in issues between 

these Dockets and the purported “remand” in Docket 09-0263. These Dockets address 

Rider AMP revenues for different periods than the requested “remand” in Docket 09-0263, and 

for different purposes.  AG-CUB assert that ComEd must refund the amounts collected under 

Rider AMP after September 30, 2010, when the Appellate Court reversed on single issue 

ratemaking grounds the Commission’s approval as modified of a proposed “Rider SMP”,
6
 as 

discussed briefly further below.  The Petition initiating Docket No. 11-0459 sought approval of 

                                                 
5
  On December 13, 2010, in the period before the regular briefing, the AG filed a motion for summary 

reversal and a remand in the appeal from Docket 09-0263, based on Rider SMP Appeal.  On January 21/22, 2011, 

ComEd and the Commission filed oppositions.  On February 11, 2011, the Appellate Court issued an order rejecting 

(without stating grounds) the AG’s motion.  After that motion was denied, the AG in its appellate briefs, filed on 

May 17, and July 5, 2011, requested only reversal of the Commission’s approval of cost recovery under Rider AMP, 

but requested neither refunds nor a remand, even though costs had begun to be collected under Rider AMP in 2010.  

The Rider AMP Appeal decision was issued on March 19, 2012, as noted previously. 
6
  Commonwealth Edison Company v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389 (Ill. App. Ct. 

2nd Dist. 2010) (“Rider SMP Appeal”), appeal denied (Ill. March 30, 2011). 
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ComEd’s reconciliation for the full calendar year 2010.  Docket No. 12-0371’s Petition sought 

the same approval for the full calendar year 2011.  Neither reconciliation Petition addressed the 

amount collected in 2012, although Docket 12-0371 included the 2011 under-recovery amount 

that the reconciliation for 2011 indicated should be collected in 2012.  Docket Nos. 11-0459 and 

12-0371, moreover, involved the prudence and reasonableness of AMI Pilot costs and 

compliance with the cost recovery provisions of Rider AMP, not the possibility of refunds based 

on the opposite theory that approval of cost recovery under Rider AMP was unlawful. 

3. AG-CUB’s Claims About Refunds in Light of Rider AMP Appeal 

AG-CUB also argue that Dockets 11-0459 and 12-0371 can address AG-CUB’s claim 

that refunds are owed in light of Rider AMP Appeal.  AG-CUB Response at 6, citing “ICC 

Docket No. 09-0263, Staff Response to AG/CUB Motion to Initiate Remand at 5”.  Neither 

page 5 nor paragraph 5 of that Staff filing in Docket 09-0263 contains such a statement.  Perhaps 

AG-CUB mean paragraph 11, on page 4, of that Staff filing, which states in part: “Currently two 

Rider AMP reconciliation Dockets, Docket No. 11-0459 and Docket No. 12-0371, are pending 

before the Commission and the issue of whether a refund of any moneys collected under 

Rider AMP is or is not appropriate will be addressed in those proceedings.”  In any event, neither 

Staff nor AG-CUB have cited any basis in law or in Rider AMP for adding to the Rider AMP 

reconciliation approval Dockets the subject of a claim for refunds in light of Rider AMP Appeal.  

The reconciliation approval Dockets were initiated based upon, and involve whether ComEd 

complied with, the rider, and do not involve whether refunds should be owed based on the 

opposite theory that cost recovery under the rider was unlawful. 

ComEd also notes that AG-CUB has included in each of its filings claims to the effect 

that refunds are owed as of September 30, 2010, implicitly based on the premises that refunds are 
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automatic and that the period as to which refunds are required began with the issuance not of 

Rider AMP Appeal but of Rider SMP Appeal. 

The merits of AG-CUB’s claims about refunds are not properly at issue on any of the 

pending motions, and ComEd properly has refrained from addressing that subject, other than 

making brief statements to reserve it rights.  ComEd will incorporate here, rather than repeat, the 

points made in footnote 3 on page 4 of its Response to AG-CUB’s motion to consolidate, that 

refunds are not automatic, must be determined by a court, and must be based on equity, and that 

the period of any possible refunds does not begin to run when AG-CUB claim.  ComEd will add 

that AG-CUB’s new claim, which is that ComEd, in its October 18, 2010, petition in support of 

the Bridge Tariff, essentially agreed that refunds are owed (AG-CUB Response at pp. 5-6), is not 

correct.  The Bridge Tariff petition, which AG-CUB attached, does not so state.  Moreover, 

AG-CUB did not mention ComEd’s October 28, 2010, reply in support of the Bridge Tariff 

Petition, a copy of which is attached hereto.  That ComEd reply addressed a number of 

mischaracterizations by the AG, and stated, for example, that the Commission’s approval of the 

AMI Pilot and Rider AMP in Docket 09-0263 were not before the Appellate Court in Rider SMP 

Appeal¸ and that further adjudication would be needed to determine whether Rider SMP Appeal 

applied to Rider AMP in the appeal then pending from Docket 09-0263.   

4. Staff’s Alternative Recommendation to 

Consolidate Only Dockets 11-0459 and 12-0371 

Although Staff did not mention it in its Response to the Motion to Dismiss, Staff’s 

opposition to the AG-CUB motion to consolidate Docket 09-0263 with Dockets 11-0459 and 

12-0371 included an alternative recommendation that Dockets 11-0459 and 12-0371 should be 

consolidated just with each other but not with Docket 09-0263.  If the Motion to Dismiss is not 

granted, then, ComEd would not object to consolidation of Dockets 11-0549 and 12-0371, only, 
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provided that the Dockets’ scope remains limited to the purposes of concluding the review of the 

two reconciliations as such.  There is no valid legal basis for adding AG-CUB’s claim for 

refunds under Rider AMP Appeal or other outside issues to Dockets 11-0459 and 12-0371.  If 

Dockets 11-0459 and 12-0371 are not dismissed, however, and AG-CUB (or Staff) later do seek 

to raise a claim for refunds in one or both of those Dockets, then ComEd will respond 

appropriately and in accordance with the applicable schedule.   

Therefore, for the reasons stated in Commonwealth Edison Company’s Motion to 

Dismiss and above, and all reasons appearing of record, said Motion should be granted. 

Dated: February 1, 2013 Respectfully submitted, 

Commonwealth Edison Company 

 

 

By: _______________________  

 One of its Attorneys 

 

Thomas S. O’Neill  

Senior Vice President & General Counsel 

COMMONWEALTH EDISON COMPANY 

440 South LaSalle Street, Suite 3300 

Chicago, Illinois  60603 

(312) 394-7205 

thomas.oneill@comed.com 

Eugene H. Bernstein 

10 South Dearborn, Suite 4900  

Chicago, Illinois  60603 

(312) 394-5400 

eugene.bernstein@exeloncorp.com 

E. Glenn Rippie 

John P. Ratnaswamy 

Carla Scarsella 

ROONEY RIPPIE & RATNASWAMY LLP 

350 West Hubbard Street, Suite 600 

Chicago, Illinois  60654 

(312) 447-2850 

glenn.rippie@r3law.com 

john.ratnaswamy@r3law.com 

carla.scarsella@r3law.com 

Counsel for Commonwealth Edison Company 

 

grace.wood
John Ratnaswamy


