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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  )   

                                                                              )                 

Verified Petition for Expedited Approval of    )    Docket No. 12-0590 

Modifications to Rate GAP-Government         ) 

Aggregation Protocols                                        ) 

 

REPLY IN SUPPORT OF MOTION TO DISMISS OF 

THE RETAIL ENERGY SUPPLY ASSOCIATION 

 

 

 The Retail Energy Supply Association (“RESA”)
1
 by and through its attorney, Gerard T. Fox, 

pursuant to 83 Illinois Admin. Code Section 200.190 and the schedule established by the 

Administrative Law Judge in this proceeding, hereby files this Reply in support of its motion that the 

Illinois Commerce Commission (“Commission”) dismiss the above-captioned proceeding.   

I. INTRODUCTION 

On July 31, 2012, the Commission entered its initiating order in Ill. C. C. Docket 12-0456 to 

develop rules regarding municipal aggregation to implement the appropriate provisions of the IPA 

Act and the Public Utilities Act.  Several workshops have been held in Docket 12-0456 regarding 

development of the proposed rules for governmental aggregation.  Subsequent to those workshops, 

Staff filed and served its proposed rules on November 1, 2012 (“Staff’s Proposed Rules”).  

                                                 
1
 RESA’s members include Champion Energy Services, LLC; ConEdison Solutions; Constellation NewEnergy, Inc.; 

Direct Energy Services, LLC; GDF SUEZ Energy Resources NA, Inc.; Hess Corporation; Integrys Energy Services, Inc.; 

Just Energy; Liberty Power; MC Squared Energy Services, LLC; Mint Energy, LLC; NextEra Energy Services; Noble 

Americas Energy Solutions LLC; NRG, Inc.; PPL EnergyPlus, LLC; Stream Energy; TransCanada Power Marketing 

Ltd.; and TriEagle Energy, L.P..  The comments expressed in this filing represent the position of RESA as an organization 

but may not represent the views of any particular member of RESA. 
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Thereafter, pursuant to the schedule established by the Administrative Law Judge (“ALJ”), nine 

parties filed Verified Initial Comments on Staff’s Proposed Rules and 13 parties and the Staff filed 

Verified Reply Comments.  The next step in the rulemaking proceeding is the issuance of an 

Administrative Law Judge’s Proposed Order (“ALJPO”).
2
 

On October 31, 2012, ComEd filed its petition in this proceeding, Docket 12-0590, requesting 

approval of modifications to its Rate GAP.  Moreover, ComEd requested expedited treatment of its 

petition, asking for a final Commission order by March 6, 2012. 

On December 21, 2012, RESA filed a Motion to Dismiss this proceeding, Docket 12-0590, 

because the subject matter of ComEd’s petition should be resolved in the rulemaking proceeding, 

Docket 12-0456, basically for reasons of efficiency and fairness.  The Commission Staff also filed a 

motion to dismiss, basically for similar reasons. 

On January 18, 2013, responses to the motions to dismiss of RESA and the Commission Staff 

were filed by ComEd and the Illinois Competitive Energy Association (“ICEA”), arguing that this 

proceeding should not be dismissed.  However, their arguments are based on the erroneous concept 

that the subject of this proceeding is limited to revising Rate GAP to make certain minimal changes 

for operational efficiency and for consistency with revisions to the Illinois Power Agency Act (“IPA 

Act”) and that this proceeding could be concluded in a short time.  On the contrary, ComEd’s 

proposed revisions to Rate GAP would result in substantive changes adverse to the interests of 

RESA.  RESA requests that the Commission reject the arguments of ComEd and ICEA and dismiss 

this proceeding.  Alternatively, RESA suggests certain limited revisions to Rate GAP to which RESA 

would not object. 

                                                 
2
 On December 12, 2012, one of the Intervenors, the Metropolitan Mayors Caucus, filed a motion to dismiss Docket 12-

0456.  On January 25, 2013, the ALJ denied the motion.  The ALJ, in her Ruling, also stated that unless the parties decide 

to hold additional workshops, the next step is a Proposed First Notice Order. 
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In Section II of this Reply, RESA responds to the arguments of ComEd.  In Section III of this 

Reply, RESA responds to the arguments of ICEA.  In Section IV of this Reply, RESA offers 

proposed revisions to Rate GAP to which it would not object.   

II. RESPONSE TO COMED 

ComEd argues that its proposed changes to Rate GAP, which are at issue in this proceeding, 

are “designed to facilitate the next large round of opt-out aggregation—this time, in the spring of 

2013”, which ComEd subsequently refers to as the “busy aggregation season”.  (ComEd Response, 

pp. 1, 5)  RESA has two responses to this argument.  First, as should be obvious to ComEd given that 

both the Commission Staff and RESA have filed motions to dismiss, this is not a simple, uncontested 

matter—there are substantive issues that would have to be determined in this proceeding.  Second, 

the Commission’s website shows that over 450 communities have already passed governmental opt-

out aggregation programs, including the City of Chicago which is the largest opt-out program in the 

country.  ComEd’s existing Rate GAP appears to be working fine. 

ComEd disingenuously refers to the proposed tariff revisions, which are at issue in this 

proceeding, as “limited changes”.  (ComEd Response, p. 2)  ComEd basically proposes two types of 

revisions to its Rate GAP.  First, there are revisions to, as ComEd terms it, improve operational 

efficiency.  Second, there are revisions to reflect modifications to the IPA Act made pursuant to 

Public Act 97-0823, which basically permit township boards to adopt aggregation ordinances and 

which require townships to verify the accuracy of the names and addresses of retail customers 

provided by the utility.  RESA does not object to these revisions which reflect changes in the IPA 

Act.  However, RESA does object to ComEd’s proposed revisions offered in the name of operational 

efficiency. 
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ComEd’s description of its proposal to change a two-step process into a one-step process is 

misleading.  ComEd states that the first step of the process requires ComEd to provide customer 

names and addresses in the aggregated area. The second step of the process requires ComEd to  

provide the account numbers of those customers who have not opted out of the aggregation program.  

(ComEd Response, p. 6)  On the contrary, as ICEA itself points out (ICEA Response, p. 3), the 

second step of the current Rate GAP process requires ComEd to provide the account numbers of 

those customers who have not opted out of the aggregation program, excluding those customers 

who are receiving service from another Retail Electric Supplier (“RES”) or who are receiving 

service under ComEd’s hourly pricing tariff.  Under ComEd’s proposed one-step process, it would 

provide the names, addresses and account numbers in the aggregated area, including customers who 

are receiving service or pending service (i.e. ComEd has received a DASR (Direct Access Service 

Request)) from another RES.  RESA objects to ComEd’s provision of the names, addresses, and 

particularly the account numbers of existing and pending RES customers for the reasons it has 

advanced in Docket 12-0456, the rulemaking proceeding.  (RESA Verified Comments, pp. 3-7; 

RESA Verified Reply Comments)  Basically, ComEd’s proposed one-step process will facilitate the 

“slamming” of existing RES customers.
3
 

ComEd’s Response appears to suggest, disingenuously, that its proposed one-step process 

which is in response to comments receiving during Docket 12-0456 is somehow a consensus 

approach.  (ComEd Response, p. 6)  While it is true that some parties support the one-step process, 

there are other parties, including RESA, which object to the provision of the names, addresses, and 

particularly the account numbers, of existing and pending RES customers. (RESA Verified 

                                                 
3
 ComEd neglects to address another proposed tariff revision—the elimination of a provision requiring destruction of 

certain customer information after a period of time, a provision which RESA advocated and the Commission accepted in 

its Order in Docket 11-0434.  (Order in Docket 10-0434, dated  April 4, 2012, pp. 21-22) 
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Comments, pp. 3-7; RESA Verified Reply Comments; Coalition of  Energy Suppliers Response 

Comments, pp. 2-5; Coalition of Energy  Suppliers Verified Reply Comments, pp. 3-4; Dominion 

Retail  Verified Comments, p. 2) 

ComEd also points to the “certain delay” in Docket 12-0456, the rulemaking proceeding, 

caused by the motion to dismiss filed by the Metropolitan Mayors Caucus in that proceeding, noting 

its belief that “it will take months to resolve the Caucus’ Motion”, adding that “given the challenges 

facing the rulemaking” its proposed tariff revisions will ensure that process improvements “are put in 

place as quickly as possible”.  (ComEd Response, pp. 7-8)  It is not clear to RESA why ComEd 

believes that this proceeding can be resolved quickly.  Pending rulings on the motions to dismiss, no 

procedural schedule has been established in this proceeding.  Consequently, it is not known at this 

time, if there will be testimony and, if so, how many rounds, or comments; if there will be hearings; 

and if there will be briefs.  As previously mentioned, ComEd’s “operational changes” are extremely 

adverse to RESA and will be challenged in this proceeding goes forward.  RESA is addressing 

similar issues in Docket 12-0456, the rulemaking proceeding, including issues relating to the 

provision of customer information, although RESA notes that the Staff’s Proposed Rules in Docket 

12-0456, with respect to the exchange of customer information, are not as objectionable as those 

proposed by ComEd in this proceeding.  Moreover, with respect to Docket 12-0456, as previously 

stated, the ALJ on January 25, 2013 denied the motion to dismiss of the Caucus. 

III. RESPONSE TO ICEA 

ICEA argues that ComEd’s proposed one-step process conforms to the established 

Commission policy, apparently referring to the process set forth in the governmental aggregation 

provisions of Ameren Illinois Company (“Ameren”) (ICEA Response, pp. 3-5)  The existing Rate 

GAP resulted from an extensive Commission investigation in Docket 11-0434.  The fact that the 
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Commission allowed Ameren’s governmental aggregation tariff to go into effect, without suspension, 

does not make it the “established Commission policy”.  Moreover, Ameren is a party in the 

rulemaking docket, but not in this docket.  This makes the rulemaking proceeding a more appropriate 

proceeding to resolve differences in the municipal aggregation tariffs that the Commission approved 

for the two utilities.  Also,  ICEA appears to be confused about ComEd’s existing two-step process.  

On page 3 of its Response, ICEA correctly notes that while the first step of ComEd’s existing process 

involves the provision of the names and addresses of all residential and small commercial retail 

customers in the aggregated area, the second step, which provides account numbers, does not include 

the account numbers of existing and pending RES customers.  However, on page 8 of its Response, 

ICEA incorrectly states that the Commission with its approval of ComEd’s Rate GAP allows the 

transmittal of account numbers for customers on RES supply to governmental aggregators.  RESA 

hopes that those ICEA members who are aggregation suppliers in ComEd’s service territory are not 

being supplied by ComEd with the account numbers of existing and pending RES customers. 

Similar to ComEd, ICEA argues that, in contrast to the rulemaking proceeding, this 

proceeding can be resolved quickly:  “the proposed Rate GAP filing could be approved in a matter of 

weeks while the rulemaking proceeding may take the better part of 2013”.  (Id., p. 6)  However, as 

previously stated, while this proceeding could be resolved in a matter of weeks by granting the 

motions to dismiss of the Commission Staff and RESA, this proceeding can not be resolved quickly 

if the motions to dismiss are denied.  Again, pending ruling of the motions to dismiss, no procedural 

schedule has been established in the proceeding and there is no statutory deadline in this proceeding. 

ICEA also claims that RESA’s enumerated advantages of a rulemaking proceeding are not 

relevant in this proceeding, again basically attempting to frame this proceeding as a simple matter.  

(Id., pp. 7-8)  RESA does not agree that this proceeding is simple and easily resolved.  Again, this is 
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evidenced by the fact that both the Commission Staff and RESA have filed motions to dismiss this 

proceeding.  Moreover, ICEA acknowledges that the transfer of customer information, RESA’s 

primary problem with ComEd’s proposed tariff provisions in this proceeding, is also an issue in the 

rulemaking provision.  (ICEA Response, p.3)  Addressing the same issue in two separate proceedings 

at the same time simply does not make sense.  Between the two proceedings, it is more advantageous 

to resolve the issue in the  rulemaking proceeding.  The advantages of the rulemaking are very 

relevant.  To briefly restate them: 

 A rulemaking can be expected to produce  higher quality rules than adjudication on a case-by-

case basis because all potentially affected members of the public are given an opportunity to 

participate in a rulemaking proceeding; simply put, the instant proceeding will not involve the 

thorough analysis by all interested parties that will result by use of the rulemaking process in 

Illinois.   

 The second advantage of the rulemaking proceeding is the enhanced political accountability 

of agency policy decisions adopted through the rulemaking process.   

 Third, the rulemaking procedure is more efficient; rulemaking eliminates the need to engage 

in expensive and time-consuming adjudicatory hearings.   

 Fourth, rulemakings eliminate the need to relitigate recurring issues.  

 Fifth, the rulemaking process is fairer in that the process provides affected parties with clearer 

advance notice.   

 Sixth, the rulemaking process enhances fairness by permitting all potentially affected 

members of the public an opportunity to be heard.   

 

IV. ALTERNATIVE PROPOSAL 

In the interest of compromise, RESA would not object to ComEd’s filing of a revision to Rate 

GAP  to include appropriate references to township boards, to require verification by governmental 

authorities, and to provide a one-step process that requires inclusion of customer names, addresses, 

and accounts numbers, provided that the names, addresses and account numbers of existing and 

pending RES customers are excluded.  RESA believes that such revisions could be accomplished by 

way of a short-notice petition to expedite approval. 
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V. CONCLUSION 

For the foregoing reasons, the Retail Energy Supply Association requests that the 

Commission reject the arguments of ComEd and ICEA and grant the motions to dismiss filed by the 

Commission Staff and RESA in this proceeding.  

Dated:  February 1, 2013 

 

     Respectfully submitted, 

 

     Retail Energy Supply Association 

 

     By:  /s/Gerard T. Fox 

      Gerard T. Fox 

 

 

 

 

Law Offices of Gerard T. Fox 

Two Prudential Plaza 

180 North Stetson 

Suite 3500 

Chicago, IL 60601 

(312) 268-5674 

gerardtfox@aol.com 
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NOTICE OF FILING 

 

 Please take note that on February 1, 2013, I caused to be filed via e-docket with the Chief 

Clerk of the Illinois Commerce Commission, the attached Reply in Support of Motion to Dismiss of 

the Retail Energy Supply Association in this proceeding. 

 

Dated:  February 1, 2013 

 

 

       /s/GERARD T. FOX 

       Gerard T. Fox 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

  

 I, Gerard T. Fox, certify that I caused to be served copies of the foregoing Motion to Dismiss 

of the Retail Energy Supply Association upon the parties on the service list maintained on the Illinois 

Commerce Commission’s eDocket system for the instant docket via electronic delivery on February 

1, 2013. 

 

 

 

       /s/ GERARD T. FOX 

       Gerard T. Fox 

 

                               

 

 


