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 Pursuant to 83 Ill. Adm. Code 200.190, Staff of the Illinois Commerce Commission 

(“Staff”), by and through its undersigned attorneys, hereby files this Reply in support of its 

Motion to Dismiss Commonwealth Edison Co.’s (“ComEd”) Verified Petition for Expedited 

Approval of Modifications to Rate GAP – Government Aggregation Protocols in the above-

captioned proceeding. For the reasons described below, Staff respectfully requests the 

Commission grant its Motion to Dismiss. 

I. Background 
 

ComEd filed its Petition for Expedited Approval of Modifications to Rate GAP – 

Government Aggregation Protocols on October 31, 2012.  Pursuant to the schedule 

approved by the Administrative Law Judge (“ALJ”), on December 21, 2012, Staff and 

the Retail Energy Supply Association (“RESA”) filed Motions to Dismiss.  On January 

18, 2013, the Illinois Competitive Energy Association (“ICEA”) and ComEd filed 

Responses to these Motions to Dismiss.  This Reply from Staff follows.   



ICC Docket No. 12-0456, a rulemaking proceeding dealing with rules to govern 

municipal aggregation, is currently being litigated. See Development and adoption of rules 

pertaining to municipal aggregation, Docket No. 12-0456 (“Muni. Agg. Rulemaking”). The Draft 

Rule in that Docket has been circulated to interested parties, including ComEd, ICEA, and 

RESA, and parties have filed both Initial and Reply Comments on the proposed rule,
1
 and all 

intervenors in ICC Docket No. 12-0456 have had several additional informal opportunities to 

comment on, and recommend changes to, the Draft Rule. ComEd, RESA, and ICEA have all 

taken advantage of the opportunity to submit both Initial and Reply Comments in that docket.  

See id., ComEd Verified Initial Comments, RESA Verified Initial Comments, ICEA Initial 

Verified Comments (November 28, 2012); RESA Verified Reply Comments, ComEd Verified 

Reply Comments, ICEA Verified Reply Comments (December 12, 2012).  

The Draft Rule in Docket No. 12-0456 addresses the circumstances, terms, and 

conditions under which electric utilities will provide certain customer data to a Governmental 

Authority. See Muni. Agg. Rulemaking. However, ComEd requests that the Commission also 

devote additional time and resources to address these same issues in this docket. ComEd Petition 

for Expedited Approval of Modifications of Rate GAP (“Petition”) at 3. The subject matter of 

this docket is entirely subsumed within the subject matter addressed in ICC Docket No. 12-0456, 

although ICC Docket No. 12-0456 also addresses other issues pertaining to municipal 

                                                 
1
 The Metropolitan Mayor’s Caucus (“Caucus”) filed a Motion to Dismiss ICC Docket No. 12-0456, which was 

denied on January 25, 2013 as the Administrative Law Judge (“ALJ”) found that the Commission has, at a 

minimum, rulemaking authority over utilities and alternative retail electric suppliers (“RESs”) and over load 

aggregation. Muni. Agg. Rulemaking, Administrative Law Judge’s Ruling (Jan. 25, 2013). While ComEd and ICEA 

may argue the Caucus’s Motion to Dismiss, the associated responses, and the ALJ Ruling serve to support its 

Petition in this Docket, they are, in fact, additional support for Staff’s Motion to Dismiss this Docket. That is, parties 

have already expended significant administrative resources on the substance of ComEd’s proposed Modified Rate 

GAP in the rulemaking proceeding, particularly on statutory authority issues,  similar to the authority issues that 

have already arisen in this docket as well.  See Muni. Agg. Rulemaking at 4; ComEd’s Combined Response to the 

Motions to Dismiss by the Staff of the Illinois Commerce Commission and the Retail Energy Supply Association at 

2. 



aggregation. Only the specific circumstances, terms, and conditions under which ComEd 

proposes to provide information to Governmental Aggregators differs from that proposed in 

Docket No. 12-0456’s Draft Rule, which would apply to all electric utilities. See ComEd 

Petition, Att. B at 3, 6-7; Staff Reply Comments, Att. B at 2-3, Docket No. 12-0456 (Dec. 12, 

2012). Because the substance of this docket is entirely subsumed by a currently open docket, the 

Commission should dismiss this additional proceeding for reasons for administrative efficiency 

alone.  

Response to ComEd’s and ICEA’s Arguments 

ComEd and ICEA make similar arguments in support of denying Staff’s and RESA’s 

Motions to Dismiss this proceeding. First, ComEd and ICEA make similar arguments that at 

least one party has challenged the Commission’s jurisdiction or authority to promulgate rules for 

municipal aggregation, and because at the time of their Responses the outcome of that challenge 

was unclear, the instant docket should not be dismissed. ComEd’s Combined Response to the 

Motions to Dismiss by the Staff of the Illinois Commerce Commission and the Retail Energy 

Supply Association (“ComEd Response”) at 5; Response to Motions to Dismiss of the Retail 

Energy Supply Association and the Staff of the Illinois Commerce Commission on Behalf of the 

ICEA (“ICEA Response”) at 6-7. Staff notes that the Administrative Law Judge (“ALJ”) 

presiding over that docket has since denied the Metropolitan Mayors Caucus’ Motion to Dismiss 

Docket 12-0456. Muni. Agg. Rulemaking, Administrative Law Judge’s Ruling (Jan. 25, 2013). 

Therefore, these arguments are moot, and need not be considered with regard to Staff’s and 

RESA’s Motions to Dismiss.  

Staff, however, reiterates here that it believes that the Commission is well within its 

authority in Docket No. 12-0456 both in general and as to all the specific aspects of the Draft 



Rule.
2
 While Staff believes this Reply is not the appropriate venue to generally discuss the 

substance of ComEd’s proposed modifications to its Rate GAP tariff, ComEd did propose that 

the Commission improperly impose requirements on Governmental Aggregators via its modified 

Rate GAP tariff, and for this reason alone the Petition should be dismissed. Petition, Att. B at 3. 

Specifically, ComEd would require Governmental Aggregators (referred to in the tariff as 

“Government Authorities”) to submit a warrant with their requests for customer information. Id. 

(stating “Notwithstanding the previous provisions of this paragraph, if such request does not 

include such warrant, then the Company must exclude the electric service account numbers 

associated with the applicable retail customers from the Retail Customer Electric Service 

Account List provided to such Government Authority.”). Staff will leave additional arguments as 

to the authority of the specific rules proposed in the rulemaking docket to that proceeding, but 

will point out here that ComEd proposes imposing a requirement on Governmental Aggregators 

before ComEd would provide information to them. Id. This is improper for the Commission to 

require, as the Commission has no authority over municipalities, townships, or counties, and 

cannot therefore impose any requirement on them. Moreover, if the Commission lacks authority 

to directly regulate Governmental Authorities, it certainly cannot do so indirectly by allowing 

one of the utilities it regulates to do so.  Notably, Staff agrees with ComEd that “the regulatory 

framework of the Public Utilities Act (“PUA”), which is replete with provisions that regulate 

utilities and, in doing so, impact those persons and entities that interact with utilities,” and agrees 

that this is appropriate. ComEd Response at 11. However, what ComEd proposes doing through 

its Rate GAP tariff goes far beyond this, and actually imposes obligations on Governmental 

                                                 
2
 Staff notes, however, that to the extent the ALJ refrained from ruling on the Commission’s authority to promulgate 

specific provisions of the Draft Rule in Docket No. 12-0456, if the Commission would be going beyond its authority 

to promulgate the draft rules in relation to the specific circumstances, terms, and conditions under which electric 

utilities must provide information to Governmental Aggregators in Docket No. 12-0456, then the Commission 

would be similarly going beyond its authority in this instant docket. 



Aggregators. Indeed, even ComEd seems to realize that its proposed modifications amount, as to 

this issue, to a requirement of the Governmental Aggregators; ComEd describes the warrant it 

proposes to require of the Governmental Aggregators under the heading “Government Authority 

Obligations.” Petition, Att. B at 6-7. 

Next, ComEd and ICEA argue that allowing modifications to ComEd’s Rate GAP tariff 

in this proceeding would be more efficient than granting Staff’s and RESA’s Motions to Dismiss 

this docket, and addressing these issues in one docket. ComEd Response at 7-9; ICEA Response 

at 3-5. More specifically, ICEA argues that “[g]iven the limited and operational nature of the 

proposed Rate GAP tariff, . . . that it would be more efficient to resolve this issue in this 

proceeding.” ICEA Response at 3. Next, ICEA and ComEd argue that the unknown duration of 

the rulemaking proceeding mean this instant docket should be entertained by the Commission. 

ComEd Response at 8; ICEA Response at 6. ComEd states that “[i]n light of . . . certain delay in 

the rulemaking docket, what is efficient is to revise Rate GAP in this docket.” ComEd Response 

at 8 (emphasis in original). Addressing ICEA’s argument first and taking it to its logical 

conclusion, ICEA seems to argue that it would be more efficient to resolve each individual issue 

or cluster of issues presented in the rulemaking proceeding individually, which could result in 

dozens of docketed proceedings rather than just the rulemaking docket. See ICEA Response at 3. 

Certainly, the Commission would expend unnecessary resources if that were the case, and it 

would do so to proceed with this instant docket as well.  Next, ComEd’s and ICEA’s argument 

that because the rulemaking could take some unknown amount of time progressing through the 

procedural process, it would be more efficient to have two dockets addressing the same issue 

now, then another to  fix ComEd’s Rate GAP tariff to comply with the outcome of the 

rulemaking docket. See ComEd Response at 8; ICEA Response at 6. Here ComEd and ICEA are 



improperly conflating the separate concepts of efficiency and the duration of a proceeding. For 

reasons of judicial economy, the same issues should not be decided twice by the Commission. 

Judicial or administrative efficiency has nothing to do with how long the process takes, and 

everything to do with only deciding the same issue only once. See id. Moreover, ComEd states 

that its current “Rate GAP tariff . . . has served the parties reasonably well” in the past. ComEd 

Response at 9. Staff notes that in the time ComEd has had its current Rate GAP tariff, at least 

one community has already successfully switched from one aggregation supplier to another. To 

the extent ComEd and ICEA argue that its Rate GAP tariff should be modified because of the 

upcoming anticipated switching from one RES supplier to another in municipal aggregation 

communities, it appears to be possible to do so with the current version of Rate GAP. See 

ComEd Response at 8-9; ICEA Response at 6. Staff agrees that every interested party will 

benefit from a speedy resolution of the issues in the rulemaking proceeding. Staff also agrees that 

the process of switching aggregation suppliers is one of the issues that will benefit the most from 

having a settled, statewide rule in place in the very near future.  Staff is fully aware that several 

communities will contemplate switching aggregation suppliers later this year, and some will 

actually do so. However, at this point in time, Staff fails to see the wisdom of asking the 

Commission to make a decision on the particulars of that process, which primarily involves the 

release of account numbers of existing RES customers, separate and apart from the many related 

issues the Commission is asked to consider in the rulemaking proceeding. Finally, ICEA makes a 

similar argument that dismissing this proceeding will not address concerns about judicial 

economy because once the rules are adopted, the existing Rate GAP tariff would need to be 

amended to reflect the rules. ICEA Response at 7. While ICEA is correct that dismissing this 

proceeding will not eliminate the need for modifications to the Rate GAP tariff in the future, 



ICEA ignores the fact that this proceeding would require the Commission to examine and decide 

the same issues twice, and then have a third proceeding to ensure the tariff comports with the 

rules once adopted by the Commission, which as ComEd correctly points out, will take 

precedence over utility tariffs. Id.; Blue Star Energy Servs., Inc. v. Cent. Illinois Light Co. d/b/a 

AmerenCILCO et al, Order, ICC Docket No. 09-0460 (April 12, 2011) at 7; see ComEd 

Response at 9. ICEA’s argument would mean that because the tariff will need to comport with 

any rules promulgated in Docket No. 12-0456, the Commission should be willing to have 

multiple docketed proceedings in addition to that possible future tariff docket. This is not the 

case. As the Commission has held, and Staff has already argued, for reasons of judicial economy, 

the same issues should not be decided twice by the Commission. Considerable time, resources, 

and effort have been invested by the Commission, Staff, and all the intervening parties in Docket 

No. 12-0456. The Commission should continue to decide the issues presented both in this docket 

and in Docket No. 12-0456 in only the latter docket. 

Finally, ComEd and ICEA make similar arguments that the proposed modifications to 

ComEd’s Rate GAP tariff comport with the process the Commission “sanctioned,” and which 

Ameren currently uses in its similar Rate GA tariff. ICEA Response at 4; see ComEd Response 

at 9-10. However, the Commission merely passed to file Ameren’s Rate GA tariff, which is not 

equivalent to the Commission sanctioning that tariff. “A decision to pass a tariff to file . . . rates . 

. . is not an inquiry into the propriety of the rats as in a formal hearing under section 9-201(b). 

Under section 9-201(a) of the Act, if the ICC does not suspend the rates, the utility is not 

required to justify its rates as it must in a formal hearing.” A. Finkl and Sons Co. v. Illinois 

Commerce Comm’n, 325 Ill. App. 3d 142, 151, 756 N.E.2d 933, 940 (4th Dist. 2001) (internal 

citations omitted); see Antioch Milling Co. v. Public Service Co. of Northern Illinois, 4 Ill. 2d 



200, 206, 123 N.E.2d 302, 305 (1954). The Commission made no judgments as to the propriety 

of Ameren’s GA tariff, and ComEd and ICEA are remiss in pointing to that tariff as evidence the 

Commission condoned or “sanctioned” anything. Moreover, because of this, any arguments that 

the Commission should deny Staff’s Motion to Dismiss because the proposed modifications 

“align” ComEd’s tariff with Ameren’s tariff should be ignored. See ComEd Response at 9-10; 

ICEA Response at 4. 

WHEREFORE, for the reasons stated above and in Staff’s Motion to Dismiss, Staff 

respectfully requests that the Commission grant Staff’s Motion to Dismiss, and enter an order to 

dismiss the proceeding in its entirety. 
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