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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY )
) Docket No. 09-0263

Petition to approve an Advanced Metering Infrastructure )
Pilot Program and associated tariffs )

PEOPLE OF THE STATE OF ILLINOIS’
RESPONSE TO COMMONWEALTH EDISON COMPANY’S

MOTION TO SUBMIT RELATED DOCUMENT

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of

Illinois (“the People”), through its attorney, pursuant to 83 Ill. Admin. Code 200.190, hereby

respond to Commonwealth Edison Company’s (“ComEd” or “the Company”) Motion to Submit

Related Document.

In the AG-CUB Reply to ComEd’s Response to AG-CUB’s Motion to Initiate Remand,

AG-CUB pointed out that ComEd’s own Bridge Tariff petition, which requested Commission

inclusion of AMI pilot expenses in the test year and pro forma amounts that established rates in

Docket No. 10-0467, was specifically premised on the argument that but for adoption of the

Bridge Tariff, ComEd would lose any chance of cost recovery of the pilot expenses as of

September 30, 2010 – the date of the Illinois Appellate Court’s decision in Commonwealth

Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685, 688 (2nd Dist.

2010) (“ComEd I”), because refunds would be owed ratepayers. AG-CUB Reply at 4-5. ComEd

stated:

To be sure, recovery of Smart Grid costs via rate cases is no long-
term solution. It only works at all because ComEd happens to
have a pending general rate case on file with an adjusted test year
that can encompass the otherwise unrecoverable AMI Pilot costs.
Nor is it a complete solution. Even if it is adopted, ComEd will lose
millions of dollars in authorized return of and on AMI investments
that would otherwise have accrued between September 30, 2010,
and when new rates reflecting the current rate base will be
approved (unless, of course, the Appellate Opinion is reversed),
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assuming the Appellate Court opinion is not overturned. But, the
Bridge Tariff does balance the interests of ComEd, consumers, and
the many parties who support the AMI Pilot, and it allows ComEd
to proceed with the AMI Pilot without going still further “in the
hole” until Alternative Regulation or some other cost recovery
structure is in place. As a result, ComEd will be able to complete
the Pilot as ComEd hoped with the exception of certain
discretionary customer service, information gathering, and
communication activities and the use of a third-party contractor to
assist ComEd with the evaluation.

ComEd Bridge Tariff Petition at 5-6, attached to this Response as Appendix A. That position

stands in contrast to ComEd’s Response in this docket, which clearly challenges the notion that

ComEd should return to ratepayers funds collected through the unlawful rider after September

30, 2011. See ComEd Response to Motion to Initiate Remand at 4, footnote 3.

ComEd argues in Motion to Submit Related Document that “accuracy and fairness

require inclusion in the record of the Bridge Tariff Reply (filed by ComEd), because it clarified

the language of the Petition on which AG-CUB rely.” ComEd Motion to Submit at 1. ComEd

argues, “Contrary to the inference for which the Bridge Tariff Petition is cited, ComEd did not

contend that the September 30, 2010 appellate decision mandated or required refunds.” Id.

ComEd is mincing words. The fact remains that notwithstanding ComEd’s Bridge Tariff

Reply , both the original Bridge Tariff Petition and the Reply that ComEd seeks to include in the

documents considered by the Commission make clear that ComEd told the Commission that

unless it took action approving their Bridge Tariff (and thereby including AMI pilot costs in the

test year and pro forma numbers establishing its revenue requirement in Docket No. 10-0467),

ComEd would lose millions of dollars in authorized return of and on AMI investments that

would otherwise have accrued between September 30, 2010, and when new rates reflecting the

current rate base will be approved, assuming the Appellate Court opinion is not overturned.

ComEd Bridge Tariff Petition at 5-6. In the Bridge Tariff Reply, ComEd argued:
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If the Petition is denied and the Bridge Tariff is suspended, the
AMI Pilot operating expenses will continue to flow through Rider
AMP until a mandate issues, at which time (assuming the
September 30 Opinion stands) the AG will argue that all sums
collected after September 30 are subject to refund and the
Commission has no further role. (Footnote omitted .) If the AG
prevails, the Commission will have no opportunity to assess the
cost of the Pilot. The remaining costs of a Pilot that this
Commission found to be in the public interest will simply be
unrecoverable, no matter what the Commission thinks is just and
reasonable.

ComEd Bridge Tariff Reply at 4. While the Reply seems to suggest that ComEd will not simply

acquiesce to returning all revenues collected under Rider SMP/AMP without a fight, the

Company cannot deny the point AG-CUB made in the AG-CUB Reply to ComEd’s Response to

the AG-CUB Motion to Initiate Remand, which was that ComEd urged the Commission to take

the unusual step of approving its Bridge Tariff because it predicted the loss of millions of dollars

from the date of the September 30, 2011 ComEd I decision, in light of the Appellate Court’s

reversal of the Commission’s decision to permit the recovery of AMI pilot costs.

ComEd claims now in its Motion to Submit that it did not contend that the September 30,

2011 ComEd I decision mandated refunds. If that was true, then why would ComEd tell the

Commission in its original Bridge Tariff that “ComEd will lose millions of dollars in authorized

return of and on AMI investments that would otherwise have accrued between September 30,

2010, and when new rates reflecting the current rate base will be approved (unless, of course,

the Appellate Opinion is reversed), assuming the Appellate Court opinion is not overturned”?

ComEd Bridge Tariff at 5-6. Indeed, ComEd acknowledged in its Bridge Tariff Reply that

absent a proper stay, a Commission approved rate remains in effect until the appellate process is

over. Bridge Tariff Reply at 5. So, clearly, ComEd’s statement that it would lose millions in

AMI pilot costs after September 30, 2011, the date of the appellate ruling in ComEd I, was more
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than an acknowledgement of the possibility of refunds being issued as of that date. ComEd

asserted it to be a fact – at least in its Bridge Tariff Petition. Bridge Tariff Petition at 5-6.

Given its position in the Remand of ComEd I and subsequent appeal of the Commission’s

February 23, 2012 Order on Remand, the People are hardly surprised that now that the Appellate

review has ended on Rider SMP/AMP, ComEd is hesitant to follow through on that observation.

The fact is, a remand of that holding was put on hold because ComEd challenged the

People’s and CUB’s argument that the Commission’s decision establishing a specific rate for

Rider SMP/AMP in its October 14, 2009 Order, which authorized the specific charges to be

collected through the rider, should likewise be reversed, in light of the ComEd I ruling. The

Appellate Court rejected ComEd’s arguments that the tariff approved in Docket No. 07-0566 was

somehow different than the tariff the Commission approved in Docket No. 09-0263 when it

issued its decision in People of the State of Illinois, ex rel. v. Illinois Commerce Comm’n, 2012

IL App (2d) 100024 (“ComEd II”), declaring that “(t)he tariffs for Riders AMP and AMP-CA

that the Commission approved in the implementation order confirm that these riders are identical

to Rider SMP, because the tariffs specifically define the ‘Advanced Metering Program’ (AMP)

subject to the riders as ‘the scaled deployment of advanced metering infrastructure pursuant to

the [Commission’s] final order in Docket No. 07-0566,’ but amended to include ‘AMP customer

applications.’” ComEd II, par. 25.

It is time for the revenues collected under Rider SMP/AMP as of September 30, 2011, the

date the Court issued its decision in ComEd I, to be returned to ratepayers. As noted in the AG-

CUB Motion to Initiate Remand, Illinois courts have held that once a rate order is set aside on

appeal, the utility cannot continue to benefit from what has been determined to be unlawful

portions of a rate increase. Independent Voters of Illinois v. Illinois Commerce Comm’n, 117
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Ill.2d 90, 104 (1987) (“Independent Voters”). Two possible venues exist to ensure that

ratepayers are compensated for continuing to pay surcharges under an unlawful rider after

September 30, 2011: either (1) initiate a Remand proceeding in this docket for purposes of

calculating the refund owed ratepayers as a result of the Commission’s reversal in ComEd II or ,

as Staff has suggested, (2) enter an order directing that the refund calculation be incorporated in

the Rider AMP reconciliation dockets, 11-0459 and 12-0371.

WHEREFORE, subject to these clarifications, the People do not object to

the inclusion of ComEd’s Motion to Submit Related Document.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS
By Lisa Madigan, Attorney General

Senior Assistant Attorney General
Public Utilities Bureau
100 W. Randolph Street, 11th Floor
Chicago, Illinois 60601
Telephone: (312) 814-1136
E-mail: klusson@atg.state.il.us

Dated : January 31, 2012


