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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

NORTH SHORE GAS COMPANY 
 
Proposed general increase in rates for 
gas service. 
 
THE PEOPLES GAS LIGHT AND COKE 
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gas service. 
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No. 12-0511 
 
 
(Cons.) 
 
 
No. 12-0512 
 

NORTH SHORE GAS COMPANY’S AND THE 
PEOPLES GAS LIGHT AND COKE COMPANY’S RESPONSE 

TO THE ILLINOIS ATTORNEY GENERAL’S MOTION TO STRIKE 

North Shore Gas Company (“North Shore”) and The Peoples Gas Light and Coke 

Company (“Peoples Gas”) (together, the “Utilities”) pursuant to the Schedule set forth in the 

Administrative Law Judges’  Case Management Order and 83 Ill. Adm. Code § 200.190, respond 

to the Illinois Attorney General’s Office’s (“AG”) January 29, 2013, Motion to Strike Certain 

Surrebuttal Testimony  (the “Motion”).  The AG moves to strike certain portions of Utilities’ 

witness John Stabile’s surrebuttal testimony, and certain Schedules of Utilities’ witness 

Mr. Hengtgen’s surrebuttal testimony, and requests that certain Schedules be revised 

accordingly.  The AG claims that the Utilities should have presented their adjustments for 2012 

Net Operating Losses (“NOLs”) either in direct or rebuttal testimony and, as a result, Staff and 

intervenors have been unfairly prejudiced.  The Motion is without merit and should be denied.  

Background 

On July 31, 2012, the Utilities filed their proposed tariff changes, Part 285 filings, and 

supporting direct testimony that initiated these consolidated proceedings.  In Schedule G-5 
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submitted pursuant to Section 285.7025 of the Illinois Commerce Commission (“Commission”) 

rules (83 Ill. Adm. Code § 285.7025), the Utilities indicated that:    

There is currently no forecasted net operating loss (“NOL”) deferred 
income tax asset. This results from the assumption that while PGL may be 
generating taxable losses, the [Integrys] consolidated group is assumed to 
be able to use those losses. Under the Companies tax sharing agreement, 
PGL will be paid cash for the tax benefit of its loss, if any, generated on a 
standalone basis, and used to reduce consolidated tax obligations. PGL 
will therefore not have a deferred income tax asset for the NOL. This 
assumption will be monitored / updated at each step in the case. 

See Peoples Gas Schedule G-5, included in PGL Ex. 5.1 (emphasis added).  North Shore’s 

Schedule G-5 contains the same language.  See North Shore Schedule G-5 in NS Ex. 5.1.   

In direct testimony filed on November 18, 2012, Staff witness Bonita Pearce 

acknowledges this assumption regarding NOLs and testifies that “As of the date my testimony 

was filed, I had not received the Companies’ responses to Staff DR BAP-19.01 issued 

November 15, 2012 concerning tax issues related to net operating loss.  ….  Accordingly, I 

reserve the right to propose additional adjustments to tax … in supplemental direct testimony, 

based on information obtained as a result of these responses.”  Pearce Dir., Staff Ex. 4.0, 

26:645-654.  In data request responses, the Utilities indicated that they continued to monitor the 

status of NOLs and even stated in response to Staff data request BAP 15.01 that was served on 

November 14, 2012: 

(b) As of the point in time estimates were provided for this instant 
proceeding the assumed facts and circumstances were that Peoples Gas 
would incur a NOL for 2012 on a stand-alone basis, but TEG would have 
been able to use the Peoples Gas NOL to reduce current or prior tax 
obligations of the consolidated group.  Similarly, for 2013, Peoples Gas 
would incur a NOL on a stand-alone basis, but TEG consolidated was 
assumed to absorb it.  This assumption is disclosed on Schedule G-5.  The 
NOL Deferred tax asset would have been approximately $51.6 million at 
the end of 2012.  The NOL deferred tax asset balance at the end of 2013 is 
an iterative number that needs to reflect the impacts of the revenue 
increase and all adjustements (sic).  However, the amount “per book” is 
approximately $53.4 million.   
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(c) The company will review the above assumptions related to the 
consolidated tax position at the time it is preparing its rebuttal testimony.  
Current estimates indicate that TEG may not be able to use the NOL as 
originally assumed.  As such, Peoples Gas will be mindful of the 
normalization rules, and the requirement to include the NOL in rate base.  
The company will propose an adjustment if the company believes it is 
appropriate and prudent to do so.   

See Utilities’ responses to Staff data request BAP 15.01 (emphasis added) (Attachment A 

hereto).  See also the Utilities’ response to Staff data request 19.01 (Attachment B hereto).    

Indeed, in rebuttal testimony filed on December 18, 2012, Utilities witness Mr. John 

Stabile addressed the status of the NOLs by stating:    

Q. What is the status of a NOL in the Utilities rebuttal filing? 

A. Inclusive of adjustments proposed in my rebuttal testimony and 
based on the Utilities’ revised revenue requirement request, is the 
Utilities are not in an NOL position at any point during 2013, and 
no deferred tax asset exists as of the end of 2012 due to the 
consolidated groups (sic) income. 

Stabile Reb., NS-PGL Ex. 30.0 Rev., 26:648-27:652 (emphasis added).  In January 2013, new 

facts emerged as the Utilities closed their books for the year, i.e., the Integrys consolidated group 

could no longer absorb the Utilities’ losses for 2012, placing each of the Utilities in a NOL 

position. 

Another emerging fact in January 2013 was the enactment of the American Taxpayer 

Relief Act of 2012, which extended bonus depreciation to 2013.  As a result of the American 

Taxpayer Relief Act, in surrebuttal testimony, the Utilities also revised tax depreciation and 

accumulated deferred income taxes and included 2013 NOLs.  See Stabile Surr., NS-PGL Ex. 

46.0, 34:811-36:867; Hengtgen Surr., NS-PGL 43.0, 25:565-571, NS-PGL Exs. 43.4N and P. 

The Utilities note that the net effect of all the changes they made in surrebuttal was to 

reduce each utility’s revenue requirement.  Compare Moy Reb., NS-PGL Ex. 26.0, 27:576-579; 

with Moy Surr., NS-PGL Ex. 42.0, 20:429-432. 
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With end of year 2012 actual data, the Utilities also have updated a number of data 

request responses.  Based on these updated data request responses, at 4:28 p.m. on the day before 

the Utilities’ surrebuttal was due, Staff served a motion for leave to file supplemental rebuttal 

testimony of Daniel Kahle in order to revise an adjustment to North Shore plant in service.1  See 

Staff Ex. 23.0.     

Argument 

The AG argues that “the Companies could have (and should have) estimated potential 

NOL effects as a result of bonus depreciation in effect throughout 2012 as an issue either in 

Direct or Rebuttal testimony.”  Motion at 3.  The AG’s assertion is unsupported by the record.  

As the Utilities have indicated since the inception of these consolidated proceedings, no 2012 

NOL was forecasted as a “result[] from the assumption that while [Utilities] may be generating 

taxable losses, the consolidated group is assumed to be able to use those losses.”  In fact, 

Mr. Stabile’s rebuttal testimony stated that “the depreciation deductions have now caused 

Peoples Gas to be in a tax loss position for 2011 and 2012.”  NS-PGL Ex. 30.0, 28:690-693.  The 

Utilities monitored the status of the NOLs through the proceeding and only discovered at the 

time 2012 books closed in January 2013 that NOLs would exist in 2012 because the consolidated 

group could not absorb the Utilities’ losses.  The 2012 NOLs have nothing to do with the false 

assertion by the AG (Motion at 3) that the Utilities did not take bonus depreciation into account 

in estimating possible 2012 NOLs.  See, for example, Schedule G-5 in PGL and NS Exs. 5.1, and 

the Utilities’ response to Staff data request BAP 15.01, NS-PGL Ex. 30.0 Rev., 26:648-27:652.  

The Utilities further note that no AG witness responded to Mr. Stabile’s rebuttal testimony 

regarding the 2012 Peoples Gas NOL. 

                                                 
1  The Utilities note this fact not to object to or complain about that Staff motion, but to make the point that updating 
based on 2012 year end results was performed by Staff just one day earlier than the Utilities’ surrebuttal. 
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Furthermore, failure to reflect a known 2012 NOL in this proceeding may cause a 

violation of the normalization rules.  The normalization rules for tax purposes address how a 

company must normalize the effect of accelerated depreciation.  Stabile Reb., NS-PGL Ex. 30.0 

Rev., 30:731-735.  By recording the effects of an NOL as a deferred tax asset, the tax benefit 

associated with accelerated depreciation is effectively eliminated until the time the loss is 

realized.  Id. at 32:783-787.  The result of violating this rule is severe to both the Utilities and its 

customers.  A violation would result in the Utilities not being able to claim the rate 

base-reducing impacts of accelerated and bonus depreciation.  Id. at 33:788-796.  Mr. Stabile’s 

rebuttal testimony on the normalization rules is unrebutted.  Thus, the AG Motion is not 

supported in fact and is very short-sighted.      

The AG’s other argument, regarding Section 287.30 of the Commission rules, 83 Ill. 

Adm. Code § 287.30, is equally without merit and inconsistent with the AG’s own position on 

2013 bonus depreciation.  While the language of Section 287.30 is unclear, the Utilities’ 

understanding, based on the language of Section 287.30 and the absence of invocation of Section 

287.30 in their previous rate cases using future test years, in brief, is to prohibit more than one 

across the board update (perhaps also including a major update resulting in major changes) to a 

utility’s revenue requirement during a future test year rate case.2  It is not to prevent the use of 

new data in isolated instances, and as to updating of individual items it only has a specific 

provision regarding updating the rate of return.  The AG has not cited any past rulings that 

support the application of Section 287.30 as the AG proposes.  In contrast, updates in surrebuttal 

are routine. 

                                                 
2  The rule arguably is ambiguous about whether this limit includes or excludes across the board updates in 
scheduled rebuttal or surrebuttal testimony, but that question need not be addressed here.    
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Even assuming that Section 287.30 somehow were to be applied in the novel manner that 

the AG now proposes to an individual item update in surrebuttal, the rule would not support the 

Motion.  With respect to Section 287.30(b)(2), as previously addressed in this response, it was 

unknown to the Utilities at the time of their initial filing and rebuttal filing that 2012 NOLs as of 

year-end would exist.  All facts known to the Utilities indicated that the Integrys consolidated 

group would be able to absorb the Utilities’ NOLs – Utilities’ testimony, schedules, and data 

request responses support this fact.  Second, with respect to Section 287.30(b)(3), Staff and 

intervenors do have an opportunity to review the 2012 NOLs.  There has been robust discovery 

in these consolidated proceedings and it has continued after the filing of the Utilities’ surrebuttal 

testimony.  As of January 30, 2013, the Utilities had received over 1,590 data requests, not 

counting sub-parts.  To date, the Utilities have received approximately 70 data requests just since 

Monday, January 28, 2013.  Furthermore, Staff and intervenors have the opportunity to 

cross-examine the appropriate Utilities witnesses.  Therefore, Staff and intervenors have not been 

precluded from reviewing such data or unfairly prejudiced.  With respect to Section 

287.30(b)(1), again, the net effect of the changes in surrrebuttal, including but not limited to the 

simultaneous rate base reductions based on the update regarding bonus depreciation, was to 

reduce the Utilities’ revenue requirements. 

Moreover, if the AG’s proposition were true, then, for example, the inclusion of 2013 

bonus depreciation to reduce rate base in the Utilities’ surrebuttal, based on the recent change in 

law, should be equally barred.  The AG, however, did not move to strike any update that reduced 

revenue requirements. 

Finally, the Utilities do not believe that Section 287.30 is intended to or can override the 

Utilities’ right to provide proper surrebuttal evidence, which was established in the case 
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management order and also follows from their right to close the evidence.  The default principle 

is that the Utilities have the right to close the evidence, and, while the Administrative Law 

Judges potentially could have taken the extraordinary step of ordering otherwise if the 

circumstances warranted it, there were no such circumstances and the ALJs did not do so.  See 

83 Ill. Admin. Code § 200.570.  See also, e.g., Liptak v. Security Benefit Assoc., 350 Ill. 614, 618 

(1932).  Given the facts of record and discussed above, the evidence in question is proper 

surrebuttal.  As such, the Motion also should be denied for this additional reason 

.  
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THEREFORE, the Illinois Attorney General’s Motion to Strike Certain Surrebuttal 

Testimony should be denied. 

Dated:  January 31, 2013 
 
 
 
 
 
 
 
 
John P. Ratnaswamy 
Carla Scarsella 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2800 
john.ratnaswamy@r3law.com 
carla.scarsella@r3law.com 
  
Theodore T. Eidukas 
FOLEY & LARDNER LLP 
321 N. Clark Street, Suite 2800 
Chicago, Illinois 60654 
(312) 832-4500 
teidukas@foley.com 
 

Respectfully submitted, 
 
 
 
By:         

Counsel for North Shore Gas Company and The 
Peoples Gas Light and Coke Company 

 
 
Mary Klyasheff 
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Chicago, Illinois  60601 
(312) 240-4470 
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