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MEMORANDUM__________________________________________________ 
 
TO:    The Commission 
 
FROM: Claudia E. Sainsot, D. Ethan Kimbrel and Heather 

Jorgenson, Administrative Law Judges 
 
DATE:   January 24, 2013 
 
SUBJECT:  Illinois Commerce Commission 

On Its Own Motion 
-vs- 

Commonwealth Edison Company 
 
Annual formula rate update and revenue requirement 
reconciliation authorized by Section 16-108.5 of the Public 
Utilities Act. 

 

Applications for Rehearing filed by ComEd and also the 
Illinois Attorney General (the “AG”)  
 

RECOMMENDATION: Deny all requests for rehearing, in their entirety. 
 

 
 On January 18, 2012, ComEd and the AG filed Applications for Rehearing.  For 
the reasons stated herein, these Applications should be denied, in their entirety.   
 
The Applicable Law Regarding Rehearing 
 
The Public Utilities Act provides, in pertinent part, that:  

 
Within 30 days after the service of any . . . order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or proceeding 
and specified in the application for rehearing.   

  
220 ILCS 5/10-113.  This statute further provides that the Commission shall receive and 
consider such application and it “shall grant or deny such application in whole or in part 
within 20 days from the date of the receipt thereof by the Commission.”  Id.  Further, no 
appeal is allowed from any order or decision “unless and until an application for a 
rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.”  Therefore, no party can appeal a Commission order without filing an 
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application for rehearing.  Id.  Additionally, applications for rehearing must state with 
specificity the issues for which rehearing is sought.  83 Ill. Adm. Code 200.880(b).   
 
ComEd’s Application for Rehearing 
 
 The Rate Case Expense Issue 
 

Background 
 

 The evidentiary hearing in this matter convened on September 25, 2012.  On 
November 29, 2012, ComEd filed a Motion to Supplement the Record with documents 
that it could have supplied at the evidentiary hearing, but did not.  On December 11, 
2012, the ALJs issued a 15-page memo setting forth some of the reasons that the 
documents that ComEd sought to supplement the record with raised serious questions 
regarding the legitimacy of the items on those documents.  Among the concerns 
expressed was the fact that an accounting firm billed for unspecified work performed on 
rehearing in Docket 10-0467.  In addition to the fact that the rate case expense here 
does not concern Docket 10-0467 (pursuant to statute, it concerns Docket 11-0721), 
there was no rehearing in Docket 10-0467.   
 

That Memo pointed out that there were several other items of concern: bills from 
entities with absolutely no explanation as to the work that those entities performed.  
See, Memorandum of December 11, 2012.   
 

The Commission denied ComEd’s Motion to Supplement the Record on 
December 18, 2012.  It issued a final Order in this Docket on that same day.  Now, in its 
Application for Rehearing, ComEd again seeks to supplement the record with 
documents that it could have provided at the evidentiary hearing but did not.  As shall 
be set forth below, these documents will not establish the propriety of increasing rates 
by $1,554,161 amortized over three years.   
 

The Applicable Law Regarding Rate Case Expense 
  

Section 9-229 of the Public Utilities Act provides that:  
 

Consideration of attorney and expert compensation as an expense   
 
The Commission shall specifically assess the justness and 
reasonableness of any amount expended by a public utility to compensate 
attorneys or technical experts to prepare and litigate a general rate case 
filing.  This issue shall be expressly addressed in the Commission’s final 
order. 

 

220 ILCS 5/9-229.   
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In People ex rel. Madigan v. Ill. Commerce Comm., 2011 IL. App. (1st) 101776, 
964 N.E.2d 510, the Appellate Court determined what Section 9-229 requires of this 
Commission.  In that case, the Appellate Court construed Section 9-229 of the Public 
Utilities Act, concluding that because this statute requires the Commission to 
“specifically assess the justness and reasonableness” of rate case expense, the 
General Assembly intended a more detailed evidentiary finding in rate case expense 
than what is generally required of the Commission in a rate case.  People ex rel. 
Madigan, 2011 IL. App. 101776 at 15-16.  The People ex rel. Madigan Court also ruled 
that this Commission is now obligated by law to analyze rate case expense in light of (1) 
the services performed, (2) by whom they were performed, (3) the time expended, and 
(4) the rate charged.  Id. at 16, citing the well-established body of law on the subject 
contained in Fitzgerald v. Lake Shore Animal Hospital, 183 Ill. App. 3d 655, 661, 538 
N.E.2d 311 (1st Dist. 1989) and Kaiser v. MEPC American Properties, 164 Ill. App. 3d 
978, 984, 518 N.E.2d 424 (1st Dist. 1987).   

 
The Arguments Presented by ComEd in Its Application for Rehearing 
Regarding Rate Case Expense 

 
The sole evidence provided by ComEd in its case-in-chief to substantiate its 

claim for $1,544,161 in rate case expense is scant testimony by ComEd witness Mr. 
Fruehe, who is an accountant, and a one-page spreadsheet.  See, ComEd Ex. 3.0 Rev. 
at 38-40, 3.9:  ComEd contends in its Application for Rehearing that no party offered 
contrary evidence to what it proffered regarding rate case expense or contested the 
evidence at the hearing or before the hearing.  According to ComEd, the final Order 
should be revised on that basis alone.  ComEd Application at 1.  This argument ignores 
the obvious.  The evidence that ComEd presented does not establish the justness and 
reasonableness of ComEd’s rate case expense.  There was no need to offer any 
evidence controverting evidence that proves nothing.  Indeed, such an effort would have 
been a waste of time on the part of the attorneys.    

 
ComEd also states that it “addresses the ALJPO’s call for evidence and moved 

to provide the Commission with ‘raw data’ and records on which the testifying expert 
(ComEd employee Mr. Fruehe) relied” (by moving to supplement the record).  Id. at 1.  
However, the ALJPO just made an evidentiary ruling based upon what ComEd provided 
at the evidentiary hearing. It did not make a “call for any evidence.”  ComEd’s statement 
is therefore incorrect.  And, the term “raw data” is not a term that it defined, or one that 
is recognized in the legal community.  Further, as the testimony cited above makes 
clear, Mr. Fruehe did not even state that he reviewed the invoices regarding rate case 
expense.  Therefore, it has not been established that he relied on the documents that 
were attached to ComEd’s Motion to Supplement the Record.   

 
ComEd also asserts that “[f]undamental due process principles of fair notice and 

opportunity to be heard,” as well as specifications in 220 ILCS 5/16-108.5 require this 
Commission to consider the evidence it submitted in its Motion to Supplement the 
Record, as well as the two affidavits that are attached to its Application (discussed 
below), as well as testimony of its 2011 formula rate senior counsel.  ComEd 
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Application at 2.  In support, it states that the Commission has long accepted testimony 
as proof of rate case expense, and ComEd had no reason to believe that uncontested 
testimony would be found inadequate.  Id.; See also ComEd Application at 8. 
 
 The legal problems with these statements are many.  There is no ruling in this 
docket that testimony cannot be used to prove rate case expense.  However, the vague 
statements made by Mr. Fruehe, cited above, accompanied by a one-page spreadsheet 
that does not even list the names of the law firms paid, simply does not establish the 
justness and reasonableness of the rate case expenses paid.  This evidence does not 
even establish that payment was actually made or to whom or what (in the case of 
businesses) it was paid.  See, ComEd Ex. 3.9.  This was the only evidence that ComEd 
provided regarding rate case expense at the evidentiary hearing.  ComEd cites no 
authority that allows evidence that is patently deficient in terms of factual foundation.  It 
also cites no authority that finds that considering patently deficient evidence is a due 
process requirement.   
 
 Similarly, ComEd acknowledges that it had the burden of proof, but asserts that 
the Energy Infrastructure Modernization Act, 220 ILCS 5/16-108.5(d), provides that 
“during the course of the hearing, each objection shall be stated with particularity and 
evidence provided in support thereof, after which the utility shall have the opportunity to 
rebut the evidence.”  It argues that disallowing an uncontested expense “on the theory 
that the utility needed to show more, without affording the utility the opportunity to 
submit that additional evidence, is not consistent with Section 16-108.5”.  See, ComEd 
Application at 9.   
 

This argument renders the Commission’s role to be meaningless, as it states, 
essentially, that an Administrative Law Judge, and the Commission, has no role in 
assessing the evidentiary validity of or weight of a utility’s evidence.  ComEd cites no 
law requiring this Commission, or an Administrative Law Judge, to “rubber-stamp” each 
and every piece of evidence.  In other words, this language does not require this 
Commission, or the Administrative Law Judges, to ignore the Rules of Evidence.   

 
Additionally, this portion of Section 16-108.5 merely restates what has always 

been the case at evidentiary hearings at this Commission, in the circuit courts, and at 
many, many administrative agencies.  Objections must always be stated with specificity 
and rebuttal evidence and cross-examination must always be provided to all parties.  
This portion of the statute does not require any special scrutiny on the part of this 
Commission.   
 
 ComEd further seeks rehearing regarding evidence that it should have presented 
last September, at the evidentiary hearing.  It has no excuse for this untimely request.  
Granting rehearing now, when no excuse for failure to provide evidence at the 
evidentiary hearing was provided, only encourages parties to act without diligence at the 
evidentiary hearing and then submit the evidence that they should have submitted 
previously on rehearing.  Additionally, as has been set forth above, and as shall be 
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discussed below, the evidence that ComEd states it plans to submit does not appear to 
prove rate case expense.   

 
 ComEd also argues that it should be allowed to present the discovery materials 
that it tendered to Staff before the evidentiary hearing in rehearing.  ComEd Application 
at 12.  However, there is no indication here that these documents will be determinative, 
or even helpful, regarding all of the rate case expense (as it appears that the Sidley & 
Austin bills were not part of that discovery) or that these documents will comport with 
the Rules of Evidence.  Without some indication that granting rehearing will actually 
resolve issues, this Commission should deny rehearing.  As shall be discussed below, 
the affidavits that ComEd submitted do not even begin to establish that ComEd’s rate 
case expenses were just and reasonable.   
 

ComEd further contends that the conclusion in the final Order that the entirety of 
rate case expense ($1,554,161) is disallowed is erroneous because it can only be 
$448,000, as rate case expense is amortized over three years, citing 220 ILCS 5/16-
108.5(c)(4)(E).  Application at 4, fn 1.  The assertion that rate case expense must be 
amortized over three years is undoubtedly correct.  However, the final Order makes it 
clear that the entirety of ComEd’s rate case expense (except the independently-
verifiable $200,000 filing fee) for Docket 11-0721 cannot be amortized over three years.  
The language in that Order purposefully stated that fact.  ComEd cites nothing that 
indicates that the disallowance was not properly amortized here.  This argument ignores 
the obvious.   
 
 ComEd also states that its Ex. 3.9 “itemizes the costs incurred, including the 
outside counsel expenses and other expenses.”  And, according to ComEd, Mr. Fruehe 
testified that internal legal counsel managed these expenses to reduce costs and 
selected (sic.) appropriate outside counsel and vendors.”  Also, “[b]ased not just upon 
his status as a ComEd ‘accountant,’ but on his own substantial knowledge and 
experience of rate case tasks and costs . . . he concluded that the costs were prudent 
and reasonable.”   ComEd Application at 7.   

 
Clearly, ComEd Ex. 3.9 itemized little in the way of costs.  It does not even state 

what many of the entities paid did for the rate case at issue. It also does not state what 
law firms were paid.  This argument lacks a basis in fact.   

 
ComEd further asserts IL. R. Evid. 703, arguing that the underlying information 

on which an expert witness relies is not required to be admitted into evidence.  ComEd 
Application at 8-9.  Comb’s assertion is incorrect in several ways.  As the testimony 
cited above makes clear, ComEd made no attempt to establish Mr. Fruehe as an expert 
regarding the fees that lawyers and expert witnesses charge, what they do for ComEd, 
and what is a reasonable time for performance that service.  Additionally, Mr. Fruehe 
did not state that he reviewed any documents.  He merely stated that he:  

 
[Is] personally familiar with ComEd’s rate case expenses for the past 
several rate cases.  In addition, I am familiar with the flat fee agreements 
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utilized in ICC Docket No. 11-0721, as well as the other rate case 
expenses incurred by ComEd.  I have also worked closely with the Exelon 
BSC attorneys who are responsible for negotiating all of these fee 
arrangements and who are always looking for innovative proposals and 
methods to reduce costs and who ensure that outside counsel and other 
service providers are responsive to that goal.   
 

See, ComEd Ex. 3.0 Rev. at 38-40.  This establishes nothing regarding expertise 
regarding the reasonableness of the fees charged by the attorneys and expert 
witnesses, or even the extraneous costs.  It also does not establish that Mr. Fruehe 
knows what the entities should be doing, in terms of tasks performed, in a rate case.  
Moreover, the fact that he does not know those matters is made clear by the documents 
with which ComEd attempted to supplement the record.  See, Memorandum of 
December 11, 2012.  It should be pointed out that this testimony was pre-filed.  
ComEd’s attorneys could have provided an evidentiary foundation regarding Mr. 
Fruehe’s eligibility as an “expert” regarding expert witness fees and attorney’s fees, if it 
existed, and it had months before trial to do so.  It did not.   

 
ComEd argues that Section 9-229 of the Public Utilities Act does not require 

more or different evidence than what is required for any other category of utility 
operating expense.  According to ComEd, Section 9-229 specifies the finding that this 
Commission must make; it does not require that the utility submit evidence that is “far 
beyond that which is normally required to support such a finding.”  ComEd Application 
at 9-10.   
 
 Of course, ComEd’s statement that it is required by the ruling in this Docket to 
submit evidence that is “far beyond” that which is normally required of a utility is 
factually and legally unsupported.  Nothing in the final Order of December 18, 2012, 
requires ComEd to present evidence other than paid bills and other evidence 
establishing the validity of those bills.  There is nothing unusual or difficult about 
requiring ComEd to prove what it paid and the validity of the bills paid.   
 
 Of greater significance here is that ComEd overlooks the obvious--this 
Commission cannot make an express finding of justness and reasonableness unless 
there is evidence of record to support that finding.  Otherwise, any finding as to justness 
and reasonableness is meaningless.  Additionally, as is discussed directly below 
regarding the People ex rel. Madigan decision, it ignores Appellate precedent. 

 
According to ComEd, in the People ex rel. Madigan decision, the issue was 

whether the Commission made sufficient findings to satisfy Section 9-229 of the Public 
Utilities Act, not whether the utility in that case had introduced sufficient evidence.  
ComEd Application at 10.  This argument, again, overlooks the fact that there can be no 
determination or findings regarding the justness or reasonableness of rate case 
expense without the evidence to “back that determination up.”  Indeed, the Appellate 
Court in People ex rel. Madigan determined, when construing Section 9-229 of the 
Public Utilities Act, that because this statute requires the Commission to “specifically 
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assess the justness and reasonableness” of rate case expense, the General Assembly 
intended a more detailed evidentiary finding in rate case expense than what is generally 
required of the Commission in a rate case.  People ex rel. Madigan, 2011 ILL. App. 
101776 at 15-16.  ComEd’s argument ignores the law.   
 

ComEd also emphasizes that People ex rel. Madigan concerned contested rate 
cases expenses.  ComEd Application at 10.  This is undoubtedly true.  But all parties 
are required to present evidence that comports with the Rules of Evidence and which 
substantiates their legal and factual assertions.  ComEd’s evidence here did not do that.   

 
ComEd further states that none of its rate case expenses are overhead.  ComEd 

Application at 11.  This could be the case.  However, ComEd’s refusal to present 
evidence establishing what services that entities like “PDR&C” (See, ComEd Application 
at 11) actually performed establishes a record that is void regarding proof that these 
entities were not overhead expenses.   

 
Moreover, as the Memo of December 11, 2012 points out, there appears to be a 

record of payment to Federal Express, taxi cab rides, car rental, meals, binding and 
photocopying, as well as other items, that lack any facts that even establish that these 
expenses were incurred regarding Docket 11-0721, let alone what purpose they served.  
Additionally, as this Memo pointed out, this type of expense is indeed considered to be 
overhead, and therefore not recoverable, pursuant to the line of case law that was cited 
by People ex rel. Madigan.  While ComEd asserts that the myriad expenses in the 
documents that it sought to supplement the record with were not overhead expenses, it 
failed in its Application to establish that this is factually or legally the case.   
 

The Affidavits Submitted by ComEd    
 
  Mr. Barliant’s Affidavit 
  

ComEd submitted two affidavits in support of its Petition for Rehearing.  The first 
affidavit is that of Ronald Barliant, a former bankruptcy judge.  In that affidavit, he states 
that when he was a bankruptcy judge, he was often called upon to determine whether to 
grant requests pursuant to the Bankruptcy Code for attorney’s fees.  According to Mr. 
Barliant, all of those requests were made pursuant to the Bankruptcy Code.  Barliant 
Affidavit at 1.  He further states that, in determining whether to grant requests for 
attorney’s fees, he would have found the following combination of evidence to be 
sufficient to award fees and costs totaling a particular sum: evidence that the fees and 
costs on invoices were reviewed by the creditor for accuracy and reasonableness; 
evidence that the fees and costs on the invoices were prudently incurred; and evidence 
that those fees and costs were paid.  He also stated that he would consider evidence 
that other parties had received the invoices and that the other party had not objected to 
those fees.  Id. at 1-2, 4. 
 
 However, Mr. Barliant is clearly under the impression that another party in a rate 
case pays for rate case expense.  That is not the case with a rate case.  In a rate case, 
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the general public pays those fees, not another party.  Here, there is little incentive for a 
utility employee to question an invoice or to demand specificity in an invoice when that 
invoice will be submitted in a rate case for the general public to pay.  Also, there is no 
showing that Mr. Barliant is familiar with the standards in People ex rel. Madigan, which 
do not appear to be the standards imposed by the Bankruptcy Code.  What the 
Bankruptcy Code requires is not at issue here.  Additionally, it is not possible to make a 
determination regarding whether invoices are reasonable unless the determining person 
views those invoices.  There are no invoices in the record in this docket.      
 
 Further, it does not appear that most of the documents that were attached to 
ComEd’s Motion to Supplement the Record were invoices.  Instead, they appear to be 
computer entries which may or may not accurately reflect actual invoices.  Additionally, 
there is no indication in the record that any party or Commission Staff viewed any 
invoice that corresponds to those computer entries.   
 
 Mr. Barliant also states that “he was informed” that all parties received invoices 
and other documents (in discovery, apparently).  Barliant Affidavit at 2-3.  In addition to 
the fact that it does not appear that the information that Mr. Barliant received was 
accurate, as Mr. Barliant must know, this statement is an out of court statement used to 
prove the truth of the matter asserted.  It is, therefore, inadmissible hearsay.  People v. 
Taylor, 409 Ill. App. 3d 881, 913-14, 949 N.E.2d 124 (1st Dist. 2011); Village of Arlington 
Heights v. Anderson, 2011 IL App. (1st) 110748, 2, 963 N.E.2d 949.   
 
 Mr. Barliant does state, however that, in deciding whether to grant a fee petition 
brought under the Bankruptcy Code, he would have required and reviewed information 
of the kind contained in ComEd’s response to Staff’s “data requests.”  Barliant Affidavit 
at 3.  Thus, even Mr. Barliant acknowledges that some document review is a usual and 
customary part of the process when determining the propriety of a request for attorney’s 
fees.  Here, ComEd provided no documents, other than its Ex. 3.9.   
 
 Mr. Barliant also states that, had he been presented with documents produced in 
discovery (presumably, some of or all of the documents that were attached to ComEd’s 
Motion to Supplement the Record), he would have found those documents to be 
sufficient to award payment in the amount of $1,554,161.  Barliant affidavit at 4.  At a 
minimum, this would mean that he would condone billing for drafting legislation, 
lobbying, car rental, taxicab rides, meals, and work on matter that could not have been 
involved in the case at bar, such as work on a mandamus action or the drafting of 
“whitepapers.”  It also means that he would condone lawyers billing for “work on 
testimony” without any statement as to what work was done by an attorney or what 
testimony that lawyer worked on.  It further means that in his opinion “attention to 
testimony” is a valid entry.   
 
 Finally, it should be pointed out that, by choosing a retired judge to testify as to 
what he would have done, ComEd has attempted to usurp the authority of this 
Commission.  What Mr. Barliant would have done is, simply put, not the law and it is 
irrelevant.  ComEd cites no law requiring this Commission to consider what Mr. Barliant 
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states that he would have done in bankruptcy court.  In fact, there is none.  Mr. 
Barliant’s affidavit does not aid ComEd.     
 
 Mr. McNamara’s Affidavit  
 
 The second affidavit that ComEd submits is from Daniel McNamara.  He was 
General Counsel to several Nicor affiliates from 2005 through 2012.  From 1997 to 
2005, he was an attorney for Nicor Inc. and Nicor Gas Company.  He states that, during 
the course of his legal career, he has reviewed, questioned, and approved thousands of 
invoices from external legal counsel.  He also has supervised external lawyers in a 
variety of state and federal civil litigation and arbitration matters, as well as state and 
federal agency matters.  McNamara Affidavit at 1-2.   
 
 Before preparing his affidavit, Mr. McNamara reviewed documents that “he was 
informed” were produced to the parties in this proceeding.  It is also “his understanding” 
that these documents are the invoices and other documents showing the fees and costs 
that ComEd sought to recover in this proceeding as rate case expense.  Id. at 4-5.  
Again, what Mr. McNamara was told by unknown persons is rank hearsay.  Additionally, 
these statements circumvent the fact that most of the documents at issue (which appear 
to be the documents that ComEd attached to its Motion to Supplement the Record) do 
not appear to be actual invoices.   
 
 Mr. McNamara also states that it is consistent with his experience in the industry 
that outside counsel for utilities will hire contractors to assist with various projects.  Id. at 
5.  This may be the case, but, even with the records provided with ComEd’s Motion to 
Supplement the Record, there is no evidence as to what services that entities like 
“Beeline” or “PRD&C” or “Lakeview” (See, ComEd Ex. 3.9) performed.  There is not 
even enough evidence to determine that they performed services regarding Docket 11-
0721.  The fact that law firms may hire contractors, without more, does not establish the 
propriety of payment to the unexplained entities.  Additionally, the fact that a law firm 
may hire an outside contractor, without more, does not establish that the law provides 
that this outside contractor should be paid.   
 
 Mr. McNamara further avers that the level of detail that was provided in the 
description of services provided by the law firms in the documents that he reviewed is 
consistent with external legal counsel billing entries that he observed in his career.  Id. 
at 5.  However, the mere fact that he observed this “level of detail” does not make the 
bills legally acceptable.  Indeed, the cases cited by the People ex rel. Madigan Court 
indicates that it is not.  Those cases require a breakdown of the services performed, as 
opposed to unspecified “work on (unspecified) testimony” or “attention to” a matter.  
See, Memorandum of December 11, 2012.  The fact that Mr. McNamara did not ask for 
billing in a more precise manner while he was working with Nicor and its affiliates does 
not establish that the documents in question should be accepted by this Commission as 
proof of anything.   
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 Mr. McNamara additionally states the he observed that the billing system in the 
documents that he reviewed “flagged” entries when they exceeded 10 hours in one day.  
Based upon his experience, he continues, it is not unusual for external counsel to be 
required to work in excess of ten hours on a given day.  McNamara Affidavit at 6.  
However, as was stated in the Memorandum of December 11, 2012 regarding ComEd’s 
Motion to Supplement the Record, lawyers often work long hours.  The problem stated 
therein was not the length of hours claimed, it was the lack of documentation 
establishing what the lawyers did that exceeded 10 hours.  In other words, the lawyers 
did not provide enough information to establish that they actually performed billable 
serves that exceeded 10 hours in any given day.  (See, Memorandum of December 11, 
2012, at 11).  This averment does not aid ComEd.   
 
 Finally, Mr. McNamara states that “he was informed” that the “invoices” for two of 
the law firms in question “were provided to ComEd for informational purposes” to 
support fixed fee agreements and not for actual billing purposes.  McNamara Affidavit at 
7.  This statement is just further indicia that ComEd does not intend to provide a 
complete record to this Commission regarding rate case expense.  The record is silent 
as to what the terms of the fixed fee agreement(s) are.  Mr. McNamara’s affidavit, like 
that of Mr. Barliant, just demonstrates that granting ComEd rehearing will not establish 
the propriety of the $1,544,161 that ComEd seeks to include in rates.   

 
Billing Determinants 
 
ComEd argues that rehearing should be granted to correct the billing 

determinants used to set ComEd’s rates.  ComEd states the Order improperly uses 
non-historical forecast 2012 customer counts contrary to the plain language of the 
EIMA.  ComEd again reiterates the same arguments regarding this issue in its 
Application that it previously raised.  ComEd argues that billing determinants is a purely 
mathematical exercise, and that the Commission errs in applying a reasonable and 
prudence standard to the mechanical calculation of billing determinants.  ComEd argues 
that the reasonable and prudence language in the preamble of the applicable statute 
does not apply to calculating billing determinants.  This argument was considered and 
rejected in the final Order. 

 
ComEd states that the $130 million in 2012 New Business includes new plant 

unrelated to new customers.  ComEd appears to argue that the Order erred by applying 
“the non-historical billing determinants to the entire revenue requirement, including the 
99+% that have no relationship at all to growth in the number of customers.”  This 
argument is incorrect and misleading.  The final Order uses ComEd’s own numbers in 
increase to customer count in calculating the billing determinants.  Specifically, the 
Order uses the increase in customer counts of the residential and Small C&I customer 
classes provided by the Company in ComEd Ex. 13.0.   

 
ComEd further argues that the Order inconsistently mixes years in billing 

determinants in a manner that unfairly prejudices ComEd.  This argument was already 
addressed and rejected in the Order.  Moreover, this is the same argument addressed 
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and rejected in Docket 11-0721.  The final Order in the instant proceeding is consistent 
with and uses the same methodology established in Docket 11-0721.  ComEd provides 
no new arguments or evidence sufficient to alter the methodology at this time.  
Rehearing is not warranted on this issue. 

 
Charitable Contributions 
 
ComEd seeks rehearing of the Order’s disallowance of contributions made to 

out-of-state charitable organizations arguing that disallowance of the contributions (1) is 
inconsistent with the plain language of Section 9-227 of the Public Utilities Act, and (2) 
raises serious issues under the Commerce Clause to the United States Constitution.  
ComEd’s arguments are restating its same position that was considered and rejected in 
the final Order.  Moreover, in its Application, ComEd cites no law establishing that its 
charitable contributions are subject to the Commerce Clause.  In fact, its $29,000 
contribution to the Archdiocese of Philadelphia appears not to be subject to the 
Commerce Clause, as it is a donation to a religious organization. 

 
The Company cites to Camps Newfound/Owatonna v. Town of Harrison (520 

U.S. 564) in support of its Commerce Clause argument.  In Camps 
Newfound/Owatonna, the matter at issue was whether a Maine tax exemption statute 
violated the Commerce Clause by giving institutions serving mostly state residents 
beneficial tax treatment and penalizing institutions that principally relied on interstate 
business.  This case is not analogous to the facts in this proceeding in which the statute 
is not being challenged.  ComEd cites to no legal authority in its Application that 
supports its position wherein implementation of a supposedly valid statute in some way 
violates the Commerce Clause.  Furthermore, ComEd did not provide any authority or 
law that recovery of donation costs from ratepayers is subject to the Commerce Clause.   

 
As stated in the final Order, a rulemaking is pending regarding recovery of 

charitable contributions, which will hopefully resolve many of the issues that arose in the 
current docket.  We do not recommend rehearing on this issue. 
 

Cash Working Capital: ComEd’s Argument that the Commission Should 
Withdraw, as Moot, Its Ruling that Certain Testimony was not an Admission 
 
ComEd additionally argues that the final Order in this Docket incorrectly 

approves a decision made by the ALJs striking certain limited portions of ComEd’s 
testimony.  The testimony stricken just restated testimony from a Staff expert in another 
docket.  ComEd avers that it should have been entered into evidence because, 
according to ComEd, it is a party-admission (the “party” being Commission Staff) which, 
pursuant to the Rules of Evidence, is non-hearsay.   

 
ComEd contends that the determination in the final Order that striking this 

testimony was done in accordance with the Rules of Evidence is “based upon the 
extraordinary premise that each Staff employee testifies on behalf only of themselves 
and not on behalf of or for Staff as a whole.”  ComEd Application at 20.  This argument 
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ignores the language in the final Order in this Docket.  The final Order spoke of what 
ComEd was required to establish in order to determine whether this statement was, 
indeed, an admission.  In this regard, the final Order stated that: “[F]or a statement by a 
Staff expert witness in another docket to be an admission here, there must be some sort 
of agency type of relationship between the two Staff witnesses.  None was alleged and 
none is obvious.”  (Final Order of December 18, 2012, at 10).  The Order makes it clear 
that ComEd’s failure to articulate facts establishing that the statement at issue is an 
admission led to the decision that this statement should be stricken.  ComEd’s averment 
in this regard skews the determination in the final Order.   
 
 ComEd further asserts that the Commission should withdraw this ruling as moot.  
ComEd Application at 20.  However, it is elemental that if this issue is moot, ComEd has 
no standing to contest it.  Because the final Order ruled in favor of ComEd substantively 
(it allowed ComEd all of the relief that it sought from this ruling-it ruled that ComEd 
could present evidence in a future rate case on the issue on which the witnesses 
testified), this matter has been decided. Additionally, because ComEd has now obtained 
all of the relief it sought when proffering this testimony, admission of this testimony has 
no evidentiary value.  The Commission should decline to rule on an issue that ComEd 
concedes is moot.       
 

Mathematical Errors  
  

ComEd also avers that in two instances, the numbers in the finding and ordering 
paragraphs the final Order in this docket was mathematically inaccurate.  ComEd 
Application at 23-26.  With regard to its argument that the findings on page 109 of the 
final Order (finding (11)) are incorrect, this does indeed appear to be the case.  An 
amendatory Order shall issue revising the figures that ComEd mentioned in finding 11.  
There is no need to grant rehearing on this issue.   

 
With regard to ComEd’s argument that finding (8) should be amended (See, 

ComEd Application at 23-25), ComEd does not really explain why the figure in finding 
(8) is incorrect.  This argument also appears to lack merit.  It does not warrant granting 
rehearing.  

 
The AG Petition for Rehearing 
 

ADIT 
  
 In the final Order of December 18, 2012, the Commission rejected the AG’s and 
the AARP’s (the Association of American Retired Person’s) argument that ComEd’s 
ADIT must be increased, due to ComEd’s accounting treatment of the vacation pay for 
its employees.  Final Order of December 18, 2012, at 16-17.  The AG states that the 
same issue was raised in Docket 11-0721.  It argues that the Commission should re-
examine this issue on rehearing to consistently apply the approach adopted in Docket 
11-0721.  AG Application at 1-2.   
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 However, as the final Order in this Docket makes clear, while this issue was 
raised in Docket 11-0721, an earlier ComEd rate case, the facts are different here.  
Those different facts yielded the result that was different from the result in Docket 11-
0721.  See, final Order of December 18, 2012, at 16-17.  The AG presents no facts or 
law establishing that this issue warrants revisiting.  Rehearing should be denied on this 
issue.    
 
 Merger Expenses 
 

The AG requests that the Commission reconsider and rehear its decision to allow 
Commonwealth Edison to include merger expenses in its formula rates because: (1) the 
merger expenses related to a parent company merger that did not directly affect 
ComEd; (2) the merger did not close during the relevant calendar year; (3) no regulatory 
agency that considered the merger allowed the recovery of merger costs that exceed 
merger savings, including the Federal Energy Regulatory Commission which sets 
ComEd’s transmission rates pursuant to a formula; and (4) the evidence did not support 
charging these costs to ComEd distribution customers as opposed to other Exelon 
operations.  The AG maintains that the Commission rehear this issue in order to remove 
$7,213,346 of merger expenses, or at a minimum the non-ComEd employee merger 
expenses of $6,831,877.   
 
 The Commission considered and rejected these arguments in reaching its final 
Order.  Further, the Commission’s decision on merger expenses was logical and fully 
supported by the evidence.  We do not recommend granting rehearing.   

 Accordingly, for the reasons stated herein, the Commission should decline to 
grant the Applications for Rehearing to ComEd and the AG, in their entirety.   
 
 
CES/DEK/HJ:jt 

 


