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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

NORTH SHORE GAS COMPANY )
)

Proposed General Increase in Rates for Gas ) No. 12-0511
Service. )

) No. 12-0512
THE PEOPLES GAS LIGHT & COKE )
COMPANY )

) (consolidated)
Proposed General Increase in Rates for Gas )
Service. )

MOTION TO STRIKE CERTAIN SURREBUTTAL TESTIMONY OF PEOPLES GAS
LIGHT & COKE COMPANY AND NORTH SHORE GAS COMPANY

NOW COME the People of the State of Illinois, by and through Attorney General Lisa

Madigan (“AG” or “the People”), pursuant to 83 Ill. Admin. Code 200.190, move to strike

certain testimony filed by Peoples Gas Light & Coke Company and North Shore Gas Company

(“the Companies” or “the Utilities”) in their Surrebuttal evidentiary presentation in the above-

captioned docket. As discussed below, a specific ratemaking adjustment now being proposed by

the Companies could have and should have been presented in their Direct or Rebuttal testimony

filed on July 31, 2012 and December 18, 2012, respectively. As a result, Staff and Intervenor

experts are unable to comment upon this new adjustment in testimony. The testimony should be

stricken, as discussed below.

1. In his Surrebuttal testimony at pages 34 and 35, NS-PGL witness Stabile discusses the

American Taxpayer Relief Act of 2012, which extended the availability of 50% bonus

depreciation into 2013. NS-PGL Ex. 46.0 at 34-35. This extension impacts the Company’s 2013

test year rate base calculations of accumulated deferred income taxes and 2013 Net Operating

Losses (“NOLs”), which are presented in the exhibits of NS-PGL witness John Hengtgen.
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2. NS/PGL witness Hengtgen presents new stand-alone Net Operating Loss amounts for

2013 and 2012 at “present rates information.” PGL/NS Ex. 43.0 at 26. PGL/NS Ex. 43.2, p. 2

reflects these new ratemaking adjustments. The Company proposed no NOL adjustments prior

to the Surrebuttal filing. Mr. Hengtgen’s testimony states:

B. Net Operating Loss (“NOL”)

Q. Have the Utilities included an amount for their NOL in rate
base?
A. Yes, Utilities witness Mr. Stabile discusses in his surrebuttal
testimony the reason for and the amounts of NOLs that the Utilities
have included in rate base.
Q. Have the Utilities reflected the NOLs at present or proposed
rates?
A. The Utilities have reflected the NOLs at present rates in their
surrebuttal testimony. However, the Utilities believe it would be
appropriate to reflect a reduction to the NOL deferred tax asset
based on the tax impacts of the revenue increase that is granted in
the final Order in this proceeding.

NS-PGL Ex. 43.0 at 26.

3. NS-PGL witness Stabile, at page 36 of NS/PGL Ex. 46.0, provides a limited

explanation of the change:

What is the status of an NOL in the Utilities’ surrebuttal
filing?
A. Because the Utilities have included the 2013 bonus
depreciation estimates within the update for surrebuttal, they are
now incurring losses in 2013. In addition, based upon the status of
year end closing, the consolidated group is also in an NOL
position.
Q. Have the Utilities included the deferred income tax effects
of the NOL in it (sic) surrebuttal?
A. Yes. The Utilities have included stand-alone NOL amounts for
2012 and 2013 in amounts at present rates information. See the
surrebuttal testimony of Mr. Hengtgen for further details.

NS/PGL Ex. 46 at 36 (emphasis added). Mr. Stabile’s Surrebuttal, as shown above does not

provide the “further details” promised in Mr. Hengtgen’s Surrebuttal testimony that would
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explain why the Companies are raising the 2012 NOL amounts in the Surrebuttal phase of the

case.

4. While the Companies suggest that the need to reflect NOL amounts for both 2012 and

2013 is the federal government’s extension of bonus depreciation, which occurred after the filing

of their Rebuttal testimony, the fact is that the bonus depreciation (prior to the extension that was

passed after January 1, 2013 by the U.S. Congress) was in existence throughout 2012. The

Companies could have (and should have) estimated potential NOL effects as a result of the

bonus depreciation in effect throughout 2012 as an issue either in its Direct or Rebuttal testimony

filings. They did not, however. Mr. Stabile specifically explained in his Rebuttal testimony, “If

a utility has more tax deductions than taxable income in a given tax year, it has a tax NOL.” NS-

PGL Ex. 30.0 at 29. Mr. Stabile then further noted in his Rebuttal testimony that “no deferred

tax asset exists as of the end of 2012 due to the consolidated groups (sic) income.” Id. at 27.

5. The Surrebuttal NOL adjustment associated with Congress’s extension of the bonus

depreciation goes well beyond the 2013 NOL amounts. The Companies’ now show an NOL as

of the end of 2012, which carries forward into the 2013 test year and affects the calculation of

the Companies’ revenue requirement. The Companies’ Surrebuttal filing includes the 2012

change, without explanation of what caused the change or why it had not been presented earlier

in the evidentiary filing process. As a result of the Companies’ delay in the presentation of this

evidence, Staff and Intervenor experts are now foreclosed from responding to this testimony,

which significantly affects the Companies’ proposed revenue requirements. If PGL/NS believed

it was eligible to recognize an NOL in 2012, that fact could have been raised in an earlier

evidentiary filing.
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6. Under the Commission’s rules, utilities must present proposed ratemaking

adjustments in the Direct phase of their case. The schedule established by the Administrative

Law Judges in this case assumes that each phase of the evidentiary presentation responds to the

prior testimony of other parties. Section 200.660 of the Commission’s rules provides that a party

“may be limited in the presentation of evidence in the proceeding or otherwise restricted in

participation, to avoid undue delay and prejudice.” (83 Ill. Admin. Code § 200.660). Similarly,

PGL/NS witness.

7. The Companies’ discussion of this new ratemaking proposal also violates Section

287.30 of the Commission’s rules, which provides:

Section 287.30 Updates to Future Test Year Data
a) During the suspension period, the assigned Administrative Law
Judge may require or allow the utility to update its schedules and
workpapers, if a utility has proposed a future test year, according
to the schedule established in the proceeding when evidence has
been introduced that a significant and material change affecting the
revenue requirement as defined in subsection (c) of this Section
has occurred. In establishing this schedule, the Administrative Law
Judge shall consider the timing and scope of the updated filing. A
utility shall not be allowed or required to submit more than one
updated filing, or to submit an updated filing during the final 150
days of the resuspension period. When data are updated, the utility
shall also provide updated information for any affected schedules
and work papers originally submitted as a requirement of 83 Ill.
Adm. Code 285.
b) A determination to require or allow the submission of an update
shall include, but not be limited to, the consideration of:

1) Whether the changes significantly and materially affect
the revenue requirement;
2) Whether the changes could have been reflected in the
initial tariff filing; and
3) Whether the Illinois Commerce Commission staff and
other participants will have an adequate opportunity to
review the updated information.
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c) Examples of "significant and material" changes would include
changes since the original filing of tariffs to factors including, but
not limited to:

1) Contractual obligations;
2) Revenue requirements;
3) Additions or losses of customers served; and
4) Governmental requirements or levies, such as tax rates

or environmental requirements.

d) Whenever the utility updates projected data in its selected test
year, it shall provide a reconciliation of original and updated data
and identify and support the changes in its testimony and exhibits.

e) Nothing in this Section shall be construed as a limitation on
updates to the rate of return on rate base during the rebuttal phase
of the rate proceeding.

83 Ill.Admin.Code Part 287.30. The 2012 NOL, which carries forward into the 2013 test year,

could have been presented prior to the Utilities Surrebuttal testimony. The Utilities’ decision to

wait until Surrebuttal to propose this NOL adjustment means that Staff and Intervenors will not be

permitted to investigate the change through meaningful discovery or comment upon the proposal

in testimony. As such, Staff and Intervenors have been prejudiced.

8. In order to avoid “undue delay and prejudice”, as referenced in Part 200.660, the

People request that the ALJs strike the following pre-filed Surrebuttal evidence:

 NS-PGL Ex. 46.0 (Stabile), page 27, Line 870, 871: “In addition, based upon the
status of year end closing, the consolidated group is also in an NOL
position.”;

 NS-PGL Ex. 476.0 (Stabile), page 27, line 874: “for 2012”;

 In addition, the Companies should be required to revise their rate
base presentation in NS-PGL Ex. 43.2 for the removal of the 2012
NOL amounts.

WHEREFORE, the People respectfully request that the Commission strike the Utilities’

testimony, as specifically referenced above, in accordance with the arguments presented herein.
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Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS

By Lisa Madigan, Attorney General

Senior Assistant Attorney General
Public Utilities Bureau
100 W. Randolph Street, 11th Floor
Chicago, Illinois 60601
Telephone: (312) 814-1136
Facsimile: (312) 814-3212
E-mail: klusson@atg.state.il.us

Dated: January 29, 2012


