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STAFF OF THE ILLINOIS COMMERCE COMMISSION 
MOTION TO STRIKE A PORTION OF THE SURREBUTTAL TESTIMONY OF  

KYLE HOOPS 
 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Sections 200.190 and 200.680 of the 

Commission’s Rules of Practice, 83 Ill. Adm. Code 200.190 and 200.680, and the 

Administrative Law Judges’ Notice of Schedule on October 29, 2012, hereby moves to 

strike a portion of the surrebuttal testimony of Kyle Hoops (NS-PGL Ex. 44.0) filed on 

behalf of North Shore Gas Company and the Peoples Gas Light and Coke Company 

(“NS/PGL” or “the Companies”).  In support of this motion, Staff states as follows: 

1. On January 25, 2012, pursuant to the procedural schedule established in this 

docket, NS/PGL filed surrebuttal testimony of numerous witnesses, including the 
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surrebuttal testimony of Kyle Hoops.  On pages 9-10, Lines 208-218, Mr. Hoops asked 

and answered the following question: 

Q. As part of a detailed analysis of all aspects of 2013 capital costs 
for Peoples Gas following the update to the Calumet System 
Upgrade project, did Peoples Gas discover an item was understated? 
 
A. Yes. Based upon our review, it was discovered that Non-AMRP Gas 
Services was significantly under-estimated. Non-AMRP Gas Services 
includes the capital work on Peoples Gas’ system that adds new services 
for customers outside of the AMRP projects as well as other capital 
replacements to existing services. Non-AMRP Gas Services was 
estimated at $4,359,396 for 2013. However, for 2010, 2011 and 2012, 
Non-AMRP Gas Services was $26.0 million, $18.5 million, and $24.5 
million, respectively, for an average of $23.0 million. Therefore, Non-
AMRP Gas Services will be increased by the amount of the reduction of 
the Calumet System Upgrade from $4,359,396 to $16,073,896. 

 
(NS-PGL Ex. 44, pp. 9-10) 

 
2. The stated purpose of Mr. Hoops’ testimony is to respond to the Rebuttal 

testimony of Staff witness Brett Seagle.  (NS-PGL Ex. 44, p. 1)   

3. Mr. Hoops’ testimony at Lines 208-218 should be stricken because it constitutes 

improper surrebuttal testimony.  Mr. Hoops’ testimony does not respond to new 

positions or statements Mr. Seagle raised in his rebuttal testimony.  Likewise, Mr. 

Seagle does not bring up new rebuttal arguments to which Mr. Hoops is responding.  

NS/PGL could have and should have offered testimony about these costs related to the 

Calumet System Upgrade when it filed Direct Testimony, Supplemental Direct or, at the 

very latest, when it filed Rebuttal Testimony.1   

4. The Companies waited until the surrebuttal round to make a significant change in 

their testimony.  NS-PGL’s submission of Mr. Hoops’ nearly $12 million increase in Non-

ARMP Gas Services costs (NS-PGL Ex. 44.0, p. 10) during surrebuttal prejudices Staff 

                                                 
1
 This would still have been improper; however, Staff would have at least had time to respond in its final round of 

testimony. 
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and the other intervenors because they have no meaningful opportunity to respond to 

Mr. Hoops’ testimony prior to the evidentiary hearing.  On those grounds alone, the 

testimony at Lines 208-218 should be stricken. 

4. The presentation of pre-filed testimony in Commission cases is intended to 

narrow the issues as the case progresses and to provide each party with due process 

rights for response.  To achieve these goals, each party is to set forth the entirety of its 

issues in its direct testimony.  Thereafter, pursuant to Commission practice, each round 

of testimony is limited to responding to the opposing party’s preceding round of 

testimony.  A party who fails to present evidence per the schedule set by the 

Administrative Law Judge(s) (“ALJs”) “may be limited in the presentation of evidence in 

the proceeding or otherwise restricted in participation, to avoid undue delay and 

prejudice.”  (83 Ill. Admin. Code § 200.660)  Furthermore, the parties also agreed to a 

Case Management Plan and Schedule which detailed the schedule and timelines for 

discovery responses and other administrative matters.   

5. If Mr. Hoops had provided the costs at issue in his Direct Testimony, on October 

23, 2012, or even in his Rebuttal Testimony on December 18, 2012, Mr. Seagle, Staff 

and the Intervenors would have had several weeks to investigate and analyze this 

information and prepare a response in Staff’s Direct or Rebuttal Testimony. The case 

schedule in these proceedings only provides for a single week for Mr. Seagle to issue 

discovery, analyze the new information and prepare for the evidentiary hearing with no 

opportunity to file responsive testimony.2  Further, during that single week, all parties 

are burdened with preparing for the evidentiary hearing beginning on February 4, 2013 

                                                 
2
 Additionally, the Case Management Schedule adopting in this proceeding allows the Companies 3 days to respond 

to post-surrebuttal discovery requests, further cutting into Mr. Seagle’s time to respond to this new information. 
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and are addressing other pre-hearing matters.  By this point in time, all parties should 

have had a clear understanding of the Companies’ costs on Non-AMRP Gas Services 

but they do not due to Mr. Hoops’ surrebuttal testimony.   

6. NS-PGL Ex. 44, pp. 9-10, Lines 208-218 not only is improper surrebuttal, but 

also constitutes a violation of Ill. Adm. Rule 287.30.  Section 287.30 states, in part: 

Section 287.30 Updates to Future Test Year Data  
a) During the suspension period, the assigned Administrative Law Judge 
may require or allow the utility to update its schedules and workpapers, if 
a utility has proposed a future test year, according to the schedule 
established in the proceeding when evidence has been introduced that a 
significant and material change affecting the revenue requirement as 
defined in subsection (c) of this Section has occurred. In establishing this 
schedule, the Administrative Law Judge shall consider the timing and 
scope of the updated filing. A utility shall not be allowed or required to 
submit more than one updated filing, or to submit an updated filing during 
the final 150 days of the resuspension period. When data are updated, the 
utility shall also provide updated information for any affected schedules 
and work papers originally submitted as a requirement of 83 Ill. Adm. 
Code 285.  
b) A determination to require or allow the submission of an update 
shall include, but not be limited to, the consideration of:  
1) Whether the changes significantly and materially affect the 
revenue requirement;  
2) Whether the changes could have been reflected in the initial tariff 
filing; and  
3) Whether the Illinois Commerce Commission staff and other 
participants will have an adequate opportunity to review the updated 
information.  
c) Examples of "significant and material" changes would include changes 
since the original filing of tariffs to factors including, but not limited to:  
1) Contractual obligations;  
2) Revenue requirements;  
3) Additions or losses of customers served; and  
4) Governmental requirements or levies, such as tax rates or 
environmental requirements.  
d) Whenever the utility updates projected data in its selected test year, it 
shall provide a reconciliation of original and updated data and identify and 
support the changes in its testimony and exhibits.  
e) Nothing in this Section shall be construed as a limitation on updates to 
the rate of return on rate base during the rebuttal phase of the rate 
proceeding. 
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(Ill. Adm. Code 287.30, emphasis added) 
 

7. Because NS-PGL selected a future test year to recover costs in these rate case 

proceedings (PGL Ex. 5.0, p. 1; NS Ex. 5.0, p. 1 (Christine M. Gregor-Direct)), the 

Companies are required to comply with the requirements outlined in Section 287.30.  

The ALJs’ determination to allow the submission of an update hinges in part on whether 

the Companies could have reflected these changes in their initial filing and whether any 

party has adequate time to review the information.  Here, because Staff and the 

Intervenors did not get the Companies’ update until Surrebuttal Testimony, and only 

nine days before the evidentiary hearings, all parties are prejudiced, as outlined above.   

WHEREFORE, for the foregoing reasons, Staff respectfully requests that the 

Commission strike portions of the surrebuttal testimony of Companies’ witness Kyle 

Hoops, NS-PGL Ex 44.0, pages 9-10, at Lines 208-218 of Companies’  and direct the 

Companies to provide revised surrebuttal schedules3 which reflect Lines 208-218 of Mr. 

Hoops’ surrebuttal testimony being stricken. 

 
Respectfully submitted, 

 
___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
JESSICA L. CARDONI 
JOHN C. FEELEY 
NICOLE T. LUCKEY 
ANGELIQUE PALMER 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 

                                                 
3
 Staff believes that the schedules which would need to be revised are those attached to Companies’ 

witnesses Hengtgen’s and Moy’s surrebuttal testimony. 
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Counsel for the Staff of the 
Illinois Commerce Commission 
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