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M E M O R A N D U M________________________________________________ 
 
TO: The Commission 
 
FROM: Larry Jones, Administrative Law Judge 
 
DATE: January 24, 2013 
 
SUBJECT: Illinois Power Agency (“IPA”)  
 
 Petition for Approval of the 220 ILCS 5/16-111.5(d) 

Procurement Plan.  
 
STATUS: Application for Rehearing, filed on behalf of Commonwealth 

Edison Company (“ComEd”) on January 22, 2013. 
  
 Application for Rehearing of the Coalition of Energy 

Suppliers (“CES”) filed on January 22, 2013. 
 
 Petition for Rehearing filed by Retail Energy Supply 

Association (“RESA”) on January 22, 2013. 
 
 Application for Rehearing, filed on behalf of the Illinois 

Competitive Energy Association (“ICEA”) and the Illinois 
Industrial Energy Consumers (“IIEC”) on January 22, 2013. 

 
 Joint Motion for Clarification, filed on behalf of 

Commonwealth Edison Company, Ameren Illinois Company 
d/b/a Ameren Illinois (“Ameren Illinois”) and FutureGen 
Industrial Alliance, Inc. (“FutureGen”) on January 22, 2013. 

 
 

On December 19, 2012, the Commission entered an Order (“Order”) approving, 
with modifications, the “2013 Electricity Procurement Plan” (“Procurement Plan”) filed 
by the IPA. The plan applies to the upcoming “2013-2014” delivery year, which is June 
2013 through May 2014, as well as to the four one-year delivery periods after that.  

 
Among other things, the Commission granted approval of the inclusion of the 

FutueGen 2.0 clean coal project in the Procurement Plan. The Commission also found 
that a Phase 2 proceeding should be initiated to make determinations on the remaining 
contested issues regarding the proposed sourcing agreement. 



12-0544 

2 
 

 
As indicated above, applications for rehearing have been filed.  They all take 

exception with the findings in the Order on certain FutureGen issues, as does the 
Motion for Clarification (“Motion”).    
 
APPLICATIONS FOR REHEARING 
 
 In its rehearing application, ComEd argues that the Commission has no authority 
to require a utility to procure clean coal energy for customers other than the utility’s 
“eligible retail customers,” and as such may not require a utility to make such purchases 
on behalf of alternative retail electric suppliers (“ARES”) or customers of ARES.  
 

In their rehearing applications, CES and RESA -- whose memberships include 
numerous retail electric suppliers -- argue that the Commission does not possess the 
legal authority to compel retail electric suppliers to enter into the FutureGen sourcing 
agreement.  They also argue that the Commission’s determination on this issue, which 
they characterize as “dicta,” was unnecessary.   

   
ICEA and IIEC jointly argue that the Illinois Power Agency Act (“IPA Act”) and 

Public Utilities Act do not give the Commission authority to require that ARES enter into 
the sourcing agreement. They also assert that the Order errs in treating supply costs as 
delivery service obligations, to be collected by the utility. They further argue that the 
Order should be modified in order to comply with the Commerce Clause of the U.S. 
Constitution. 

 
Recommendation 

 
The Parties seeking rehearing do not appear to be requesting an opportunity to 

present additional evidence.  I recommend that rehearing not be granted for purposes 
of taking additional evidence. 

 
 With respect to whether reconsideration or rehearing should be granted for 

purposes of reaching a different decision on the issues addressed in the rehearing 
applications, or giving further consideration to doing so, I do not have a 
recommendation. 

 
JOINT MOTION FOR CLARIFICATION 

 
ComEd, Ameren Illinois and FutureGen (“Movants”) seek “clarification” with 

respect to two issues.  Movants propose that certain modifications be made to the 
December 19, 2012 Order to reflect such clarifications.  

 
First, Movants argue that treating the cost of clean coal energy purchased for 

ARES customers as delivery service costs to be recovered through the utility’s delivery 
services charge would run counter to the statutory definition of a delivery services 
charge.  Movants propose that the Order be modified to specify that such costs will be 
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recoverable “through a competitively neutral charge that is not a delivery services 
charge.” (Motion at 4) 

 
Second, Movants ask the Commission to clarify its Order in Docket No. 12-0544 

to make clear that it is not determining which provisions of Section 1-75(d)(3) of the IPA 
Act apply to all clean coal facilities, as opposed to just an initial clean coal facility.  
Movants believe “[t]hat issue should be further considered in the Phase 2 proceeding” 
in Docket No. 13-0034. (Motion at 5)  I would note that this issue was the subject of 
disagreement throughout the proceeding in Docket No. 12-0544, where Staff argued 
that only certain provisions in Section 1-75(d)(3) were applicable to the retrofit sourcing 
agreement with FutureGen. 

 
Options and Recommendation 

 
 The issues being addressed in the Motion for Clarification were substantive and 

contested.  I believe the more appropriate place for such a request would be in a 
rehearing petition, not a motion for clarification of the Order. I recommend that the 
Motion either be denied, or, if the Commission does want to consider the Motion, that 
an opportunity to respond be provided to other Parties. 

 
As an alternative, the Commission could consider reopening the proceeding on 

the Commission’s own motion, pursuant to Section 200.900 of the Commission’s Rules 
of Practice, to analyze the modifications described in the Motion.  If the Commission 
does so, I would suggest that an opportunity to respond be provided to other Parties. 
Section 200.900 also states that “[n]o party may petition the Commission to reopen on 
its own motion until after the time to petition for rehearing has expired.”   

 
 DEADLINES    
 

The 20-day deadline for Commission action on the rehearing applications is 
February 11, 2013. 

 
There is no deadline for action on the Motion for Clarification. 

 
LMJ/lw 


