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No. 12-0484 

THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION’S BRIEF ON EXCEPTIONS 
TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED INTERIM ORDER 

The Illinois Competitive Energy Association (“ICEA”),1 pursuant to the direction set 

forth by the Administrative Law Judge (“ALJ”) in her September 13, 2012 notice to all parties of 

interest in Illinois Commerce Commission (“ICC” or “Commission”) Docket No.12-0484, and 

pursuant to Section 200.830 of the Illinois Commerce Commission’s Rules of Practice, hereby 

respectfully submits the following Brief on Exceptions to the ALJ’s Proposed Interim Order.  

Substitute language for ICEA’s exceptions is offered in this brief.    

                                                 
1 ICEA is an Illinois not-for-profit corporation established as an Illinois-based trade association to represent the 
interests of competitive energy suppliers and others interested in preserving and enhancing opportunities for 
customer choice and competition in the electric and natural gas industries in Illinois.  ICEA’s members include some 
of the largest and active competitive suppliers in Illinois such as Exelon Energy Company, Constellation New 
Energy Inc., Direct Energy Services, LLC, Integrys Energy Services, Inc. MC Squared Energy Services, LLC, 
Ameren Energy Marketing, Champion Energy, LLC, FirstEnergy Solutions,  Nordic Energy Services, LLC and 
Reliant.  These companies serve residential, commercial, industrial, and public sector customers such as those 
involved in the manufacturing industry; retail businesses; the State of Illinois and local units of governments; 
cultural, sporting and educational institutions;  as well as hospitals, hotels, and restaurants.  ICEA members also 
provide service to virtually all of the Municipalities that have enacted Governmental Aggregation programs. The 
comments expressed in this filing represent the position of ICEA as an organization but may not represent the views 
of any particular member of the ICEA. 
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I. INTRODUCTION AND EXECUTIVE SUMMARY 

ICEA’s Brief on Exceptions to the ALJ’s Proposed Interim Order contains ten exceptions 

that focus on three aspects.  First, ICEA objects to the Proposed Interim Order’s conclusion on 

competitive neutrality.  This objection is based on seven compelling reasons, foremost of which 

is that the Proposed Interim Order’s conclusion lacks the requisite statutory authority.  This 

objection, alone, should be dispositive.  ICEA’s objection to Commonwealth Edison’s 

(“ComEd”) limited approach to competitive neutrality (which was adopted by the ALJ) was the 

subject of prior ICEA argument and briefing in this proceeding.2   

Second, ICEA objects to the Proposed Interim Order’s conclusion on cost recovery where 

the Proposed Interim Order lacks the requisite statutory authority.  Again, this objection alone 

should be dispositive.  ICEA’s objection to ComEd’s anticompetitive approach to cost recovery 

(which the ALJ adopted) was the subject of prior ICEA argument and briefing in this 

proceeding.3 

Third, ICEA objects to the Proposed Interim Order’s conclusion that the Peak Time 

Rebate tariff (“PTR tariff” or “PTR”) be approved now, even on an interim basis, since the 

program itself will not be implemented until 2015.  ICEA’s objection to ComEd’s request for a 

March 2013 approval date was the subject to prior ICEA argument and briefing in this 

proceeding.4 

ICEA’s position throughout this proceeding has been to ensure that ComEd implements 

PTR consistent with two key provisions of the statute – competitive neutrality and cost recovery.  

ICEA asserts that by implementing PTR consistent with the statute, customers will realize the 

benefits from multiple demand response programs developed by both ComEd and Alternative 

                                                 
2See ICEA Initial Brief at 5-12 and ICEA Reply Brief 2-7.  
3 See ICEA Initial Brief at 12-17 and ICEA Reply Brief 8-12. 
4 See ICEA Initial Brief at 17-18 and ICEA Reply Brief at 12-13. 
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Retail Electric Suppliers (“ARES” or “RES”).  However, if the Interim Proposed Order is 

allowed to stand, especially with respect to lack of ARES’ ability to bill demand response 

programs and the socialization of PTR costs, ARES ability to offer competing demand response 

programs will be blocked and customers will be denied the benefits resulting from additional 

demand response products.  Accordingly, ICEA respectfully recommends that the Proposed 

Interim Order be modified to reject ComEd’s PTR tariffs, which are not compliant with the spirit 

and intent of the PTR statute.    

II. EXCEPTIONS 

Exception 1: ICEA recommends that the Proposed Interim Order find that the 
competitive neutrality provision of the statute not be limited to rebates.   

Exception 2: ICEA recommends that the Proposed Interim Order reject ComEd’s PTR 
Petition and draft tariffs until ComEd can demonstrate that its PTR 
program is competitively neutral.   

The Proposed Interim Order adopted ComEd’s modified position with respect to 

competitive neutrality.5  Originally, ComEd asserted that its PTR program was “competitively 

neutral” because it would apply to “all customers, regardless of their electric supplier.”6   In 

response, ICEA argued that it was not enough to simply assert that all customers will be treated 

equally irrespective of the supplier.  Rather, ComEd must be held to demonstrate in this 

proceeding how the operation of PTR will work with ARES customers.  Based on this argument, 

ComEd modified its position and offered a far more limited definition of competitive neutrality.    

In its rebuttal testimony, ComEd stated that “competitive neutrality in this instance is limited 

to the provision of rebates and that by offering the same rebate amount per kWh to all 

                                                 
5 Proposed Interim Order at 12. 
6 Revised Direct Testimony of Robert Garcia (“Garcia, ComEd Ex. 1.0 REV) lines 247-254.  See also Petition at 3-
4. 
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customers this requirement is satisfied.”7 (Emphasis added).  It was this modified position that 

the Proposed Interim Order adopted. 

The relevant statutory language states that ComEd must file a tariff for “[a]n opt-in 

market-based peak time rebate program to all residential retail customers with smart meters that 

is designed to provide, in a competitively neutral manner, rebates to those residential customers 

that curtail their use of electricity.”8  Contrary to the Proposed Interim Order, nothing in the 

statute limits the concept of competitive neutrality to rebates.  On the contrary, the statute directs 

ComEd to design its entire PTR program to be competitively neutral.   For the interpretation set 

forth in the Proposed Interim Order to be correct, the statute should read, “an opt-in market based 

peak time rebate program to all residential retail customers with smart meters that is designed to 

provide rebates in a competitively neutral manner …” Yet this is not how the General Assembly 

constructed this provision.  If the General Assembly had intended on limiting competitive 

neutrality to rebates, then the provision would have been drafted accordingly.    

Further, it makes no sense to believe that the General Assembly intended that the rest of 

the PTR program can be competitively discriminatory just so long as the rebates are administered 

in a competitively neutral manner.  The definition of “Smart Grid” in the enabling statute shows 

that the “Smart Grid” envisioned by the General Assembly not be inhibited by aspects harmful to 

competition.9  ARES are an important part of this expansion (and are statutorily a member of the 

Smart Grid Advisory Council) and the Proposed Interim Order’s narrow interpretation of the 

                                                 
7 Garcia, ComEd Ex. 5.0 REV lines 418 – 421. 
8 220 ILCS 5/16. 
9 220 ILCS 5/16, Subsection 16-108.6(a).  The definition of “Smart Grid” includes (but is not limited to) 
investments and policies that together promote one or more of the following goals: (1) Increased use of digital 
information and controls technology to improve reliability, security, and efficiency of the electric grid; (4) 
Development and incorporation of demand-response, demand-side resources, and energy efficiency resources; (8) 
Provision to consumers of timely information and control options; (10) Identification and lowering of 
unreasonable or unnecessary barriers to adoption of Smart Grid technologies, practices, services, and business 
models that support energy efficiency, demand-response, and distributed generation. (emphasis added).   
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statute is clearly inconsistent with the intent of the General Assembly to expand these services to 

Illinois consumers.  

Staff also supported ICEA’s interpretation of competitive neutrality and agreed with 

ICEA’s position that ComEd must demonstrate, at an operational level, that its PTR program is 

competitively neutral between its customers and ARES customers.  In his rebuttal testimony, 

Staff witness Clausen stated that, “Some of those operational specifics may not be appropriate 

for inclusion in ComEd’s tariffs but, in my opinion, they nevertheless need to be addressed by 

ComEd in order to assure the Commission that the PTR program will operate in a competitively 

neutral manner.”10   

The competitive neutrality provision of the statute should be read to apply to the entire 

PTR program and not limited to rebates and the Commission should reject the Proposed Interim 

Order’s interpretation, and direct ComEd to submit a PTR program plan that is competitively 

neutral in all aspects (not just rebate payments) for further Commission consideration.    

ICEA believes that the existing tariffs cannot be found compliant with the competitively 

neutral provision of the statute with so many critical details of its PTR program yet to be 

developed.  Until these critical details are known, ARES will not know if their customers will be 

able to participate and see the financial benefits of the PTR program.  Thus, ComEd’s petition 

and tariffs should be rejected so these issues can be resolved prior to the approval and 

implementation of PTR.    

ComEd argued in its Initial Brief that ICEA “fails to raise reasonable competitive 

concerns because the operational areas of the PTR program identified by ICEA have little, if any, 

                                                 
10 Rebuttal Testimony of Torsten Clausen (“Clausen,  Staff Ex. 3.0”), lines 54 – 57.  See also Initial Brief of the 

Staff of the Illinois Commerce Commission, (“Staff Brief”), at 11. 
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nexus to competition or competitive concerns.”11  However, until more details about the 

operational aspects of the program are known, it is not possible to ascertain whether there are, or 

are not any competitive concerns.  Further, the aspects identified by ICEA have a clear nexus to 

competition inasmuch as each of them could greatly affect the operational capabilities of an 

ARES’ ability to offer an effective demand response program to their customers. These basic, 

simple operational issues must be addressed before the Commission approves ComEd’s PTR 

tariffs.   

Simply put, ComEd’s PTR program is not yet ready.  For instance, ICEA set forth six 

operational areas where ComEd has not presented enough information to make a determination 

that ComEd will implement its PTR program in a competitively neutral manner.12  The Proposed 

Interim Order seemed to validate ICEA’s concerns by citing many of these unresolved 

operational areas.  Nonetheless, the Proposed Interim Order approves ComEd’s PTR tariffs 

notwithstanding these open issues.  In addition, the Proposed Interim Order recommended 

workshops to address these open issues.   

ICEA respectfully disagrees with conducting workshops on these issues after the tariffs 

have been approved.  Solutions to the issues to be discussed in the workshop should not be 

constrained by decisions that the Commission would make in this docket.  Figuring-out the 

answers to the remaining questions after a Commission order might artificially limit the solutions 

that might be considered by the group or possibly require the Commission to reverse itself to 

adopt a solution identified by the workshop participants.  Commission approval of the PTR tariff 

with changes to be made through the workshop process would strengthen ComEd’s hand and 

make it easier to disregard ARES concerns as it relates to implementation of the multitude of 

                                                 
11 ComEd Initial Brief at 26.  See also Proposed Interim Order at 11.  
12 ICEA Brief at 7-12.   
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program operational details that need to be finalized.  A simple rejection of the proposed tariffs 

and a requirement to start with a blank slate would provide a more level playing field for 

negotiations between all parties to accomplish implementation of programs in the competitively 

neutral manner required by the General Assembly.  As a result, ICEA offers the following 

replacement language for page 12 of the Proposed Interim Order: 

Commission Analysis and Conclusion 

The Commission agrees with ICEA that the phrase “in a competitively neutral manner” 
applies to ComEd’s entire PTR program and is not limited to rebates.    The Commission 
is convinced that the General Assembly intended for the entire program to be 
competitively neutral.  As discussed by ICEA, it makes no sense to believe that the 
General Assembly intended that the rest of the PTR program can be competitively 
discriminatory just so long as the rebates are administered in a competitively neutral 
manner. 

The Commission also agrees with ICEA and Staff that there are many critical details of 
ComEd’s PTR program that have yet to be developed.  Without this information, the 
Commission is unable to make an informed decision as to whether ComEd’s PTR 
program is in compliance with the competitive neutrality provision of the statute.  
Therefore, ComEd’s tariffs are rejected and they are ordered to refile said tariffs after 
collaborating with all interested stakeholders. 

Exception 3: ICEA recommends that the Proposed Interim Order find that ComEd must 
allow ARES to use PORCB to bill for demand response programs generally 
and PTR specifically.     

In the Proposed Interim Order, the ALJ accepted ComEd’s bill presentation proposal but 

also directed Staff “[t]o hold workshops regarding the manner in which PORCB could be used to 

bill a RES’s PTR program … issues surrounding Rider PORCB do not need to be completed 

before this docket is closed…”13  ComEd’s position on this issue is to prohibit ARES from using 

PORCB to bill PTR and other demand response programs.  Given the critical nature of this issue, 

ICEA recommends that it be decided before ComEd’s tariffs are allowed to go into effect.  If not, 

                                                 
13 Proposed Interim Order at 13. 
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this single issue will be a significant barrier prohibiting ARES customers from benefiting from 

the development and deployment of any demand response programs. 

ComEd’s position is that it is unlawful for ARES to bill demand response programs 

generally and PTR specifically with Rider PORCB because “[d]emand response programs like 

PTR does not constitute or involve the provision of ‘power and energy.”14  In its briefs, ICEA 

outlined why ComEd’s argument was not credible.15  Since over 99% of RESs use Rider PORCB 

to bill residential customers, ComEd’s definitive position on this one issue acts as a significant 

barrier to ARES entering the demand response market.   The simple fact is, if ARES cannot use 

PORCB to bill PTR, then ARES customers will not be able to subscribe to the PTR service. In 

addition, if ARES cannot use PORCB to bill demand response programs generally, then ARES 

will not develop and deploy any demand response programs.16  As a result, customers will not be 

afforded the best range of demand response products.  Such an outcome is inconsistent with the 

intent of the General Assembly.  

The Proposed Interim Order states that because no RES is offering any demand response 

programs, Staff’s suggestion for workshops is acceptable.17  However, without the ability to use 

ComEd’s PORCB, ARES will be unable to bill for demand response programs.  Even the 

prospect of this issue remaining unresolved has the potential to greatly chill the development of 

PTR programs by ARES during this critical program time development.   

Finally, the workshop process was unproductive in the past and ICEA has little 

confidence it will work in the future if ComEd’s tariffs are approved in this proceeding.  In the 

workshops leading up to the filing of the Petition in this case, ComEd did not respond with clear, 

                                                 
14 ComEd Brief, pg. 37 (footnote omitted). 
15 ICEA Brief at 7 and ICEA Reply Brief at 6-7.  See also Proposed Interim Order at 12. 
16 ICEA Brief, pg. 7. 
17 Proposed Interim Order at 13. 
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meaningful information to ARES information requests regarding the relationship between PTR 

billing and Rider PORCB.  ComEd revealed its position on this issue after the completion of the 

workshops thus precluding any reasoned analysis by all parties during the workshop process. If 

ComEd had responded earlier, this very discussion could have occurred during the previous 

stakeholder process, prior to the filing of its Petition. 

As a result, ICEA is concerned that workshops will not resolve this issue and ICEA 

requests that the Commission require ComEd to allow ARES to use PORCB to bill demand 

response programs such as PTR.  As a result, ICEA offers the following replacement language 

for page 13 of the Proposed Interim Order: 

Commission Analysis and Conclusion 

With respect to Rider PORCB, the Commission finds that ComEd must allow ARES to 
use PORCB to bill demand response programs, including PTR. The key characteristic of 
demand response programs like PTR is to reduce “energy and power” at critical times, 
thus reducing power required to serve the entire grid. The Commission agrees with ICEA 
that ComEd’s arguments against using PORCB to bill for demand response products 
should not be accepted and act as a barrier prohibiting ARES from developing and 
deploying demand response products. Such a result is inconsistent with the intent of the 
General Assembly.   

Exception 4: ICEA recommends that the Proposed Interim Order require ComEd to 
specifically identify how ARES customers will enroll in the PTR program. 

The Proposed Interim Order concluded that ComEd’s enrollment process was sufficient 

but directed Staff to review enrollment scripts in future workshops.  ICEA respectfully disagrees 

with this conclusion. 

As noted in the Proposed Interim Order, ICEA argued that “[C]omEd has yet to provide 

sufficient details as to how ARES customers will enroll in the PTR program and has therefore 

not shown that enrollment will be done in a competitive neutral manner.”18  To be specific, 

ComEd has yet to disclose how ARES customers enroll with PTR.  It is not clear if ARES 

                                                 
18 Proposed Interim Order at 13. 
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customers enroll in the PTR program via the customer’s RES or with ComEd.  If the latter, it is 

not clear how the ARES will learn of their customer’s enrollment with PTR.   In addition, 

ComEd has not demonstrated that it has developed the necessary methods and procedures to 

enroll ARES customers using either internet access or a voice response unit (“VRU”) system.  

Presumably, enrolling customers will be required to use their account number.  ComEd needs to 

demonstrate that an ARES customer will not be rejected from enrolling in the PTR program 

when the internet or VRU system discovers that the customer is not on ComEd’s supply 

service.19  These are very simple operational questions that must be answered before the PTR 

tariff is approved.  As a result, ICEA offers the following replacement language for page 14 of 

the Proposed Interim Order: 

Commission Analysis and Conclusion 

It is clear that all customers need to be treated the same regardless of which company 
supplies their electricity.  However, ComEd has not disclosed how an ARES customer 
enrolls into the PTR program.  ComEd is therefore directed to disclose the methods and 
procedures to be used by ARES customers when enrolling in PTR.  This finding supports 
the Commission’s earlier conclusion that areas of ComEd’s PTR program have yet to be 
developed.  Enrolling ARES customers into the PTR program is one of these areas.  By 
not demonstrating how an ARES customer enrolls with PTR, the Commission is unable 
to conclude that all customers are being treated equally irrespective of which company 
supplies their electricity.  

Exception 5: ICEA recommends that the Proposed Interim Order require ComEd to 
specifically identify how ARES customers will terminate from the PTR 
program. 

Like the enrollment issue previously discussed, ComEd has not disclosed how an ARES 

customer terminates PTR service.  It is not clear whether the customer contacts the ARES or 

ComEd to terminate service. If the latter, it is not clear how the ARES will learn of their 

customer’s termination of PTR.  Therefore, ICEA recommends that ComEd’s petition and tariff 

                                                 
19 ICEA Brief at 9. 
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be rejected until ComEd demonstrates how ARES customers terminate PTR service. As a result, 

ICEA offers the following replacement language for page 15 of the Proposed Interim Order: 

Commission Analysis and Conclusion 

Similar to ICEA’s concerns regarding enrollment,  ComEd has not disclosed how an 
ARES customer terminates their PTR service.  ComEd is therefore directed to disclose 
the methods and procedures to be used by ARES customers when terminating PTR.  This 
finding supports the Commission’s earlier conclusion that areas of ComEd’s PTR 
program have yet to be developed.  Terminating ARES customers from the PTR program 
is one of these areas.  By not demonstrating how an ARES customer terminates from 
PTR, the Commission is unable to conclude that all customers are being treated equally 
irrespective of which company supplies their electricity As a reminder, ComEd is 
directed to treat all customers the same, regardless of supply choice. 

Exception 6: ICEA recommends that the Proposed Interim Order require ComEd to 
specifically identify how ARES will be notified of a curtailment event.   

ICEA appreciates the Proposed Interim Order’s understanding of the critical nature of 

curtailment notifications.  However, ICEA respectfully disagrees with the Proposed Interim 

Order’s resolution of the issue.  The Proposed Interim Order allows the tariffs to become 

effective even after concluding that with respect to curtailment notifications “[T]he record has 

not been fully developed to make any decision …”20  Here again, the Proposed Interim Order 

validates ICEA’s argument that ComEd’s PTR proposal is incomplete and therefore cannot be 

found to be competitively neutral.  ComEd admitted that it has yet to complete its development 

of specific notification channels.21  This operational area is vital to ARES since when ComEd 

notifies ARES customers of a curtailment event, it will be the ARES supply that is curtailed.22  

As a result, ICEA offers the following replacement language for page 16 of the Proposed Interim 

Order: 

                                                 
20 Id. at 16. 
21 ICEA Reply Brief at 10. 
22 Id. at 11. 
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Commission Analysis and Conclusion 

ICEA’s concerns regarding the impact of curtailments on ARES supply are legitimate 
and it is not clear that the Company has adequately considered the impact of its PTR 
proposal on ARES.  The record has not been fully developed to make any decision. 
Again, this finding supports the Commission’s earlier conclusion that areas of ComEd’s 
PTR program have yet to be developed.  Notification of curtailment events is one of these 
areas.  This and other open issues need to be resolved before Rider PTR can be approved 
and implemented. 

Exception 7: ICEA recommends that the Proposed Interim Order require ComEd to 
specifically identify how bill tracking and balancing will operate with ARES 
customers.     

The Proposed Interim Order concluded that “[I]CEA’s concerns seem to be based on a 

lack of understanding of ComEd’s proposal.”23  However, this “lack of understanding” stems 

directly from the unrefuted fact that ComEd has not developed its monthly tracking process, nor 

has it explained how this process will operate when ARES supply customers that curtail their 

usage receive bill credits from PJM through ComEd, especially when ComEd will not allow PTR 

to be billed through PORCB.  As a result, ICEA offers the following replacement language for 

page 17 of the Proposed Interim Order: 

Commission Analysis and Conclusion 

The Commission concurs with Staff that nothing further is required from ComEd on this 
issue.  ICEA’s concerns seem to be based on a lack of understanding of ComEd’s 
proposal.The Commission agrees with ICEA and directs ComEd to explain its bill 
tracking and balancing process once it is completed.  This process must include an 
understanding as to how ARES supply customers who curtail their usage will receive 
credits from PJM through ComEd and how this process will operate within a PORCB 
environment. Again, this finding supports the Commission’s earlier conclusion that areas 
of ComEd’s PTR program have yet to be developed.  Bill tracking and balancing process 
are two of these areas.    

                                                 
23 Proposed Interim Order at 17. 
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Exception 8: ICEA recommends that the Proposed Interim Order require Staff to conduct 
its review of ComEd’s Marketing Plan Before ComEd’s tariffs are approved.   

The Proposed Interim Order properly accepted Staff’s proposal to use a “[p]rocess similar 

to the one the Commission approved when it granted ComEd a waiver from part 452, Standards 

of Conduct and Functional Separation Rules, Subpart B, Integrated Distribution Company 

(“IDC”) rules to allow the promotion of ComEd’s Residential Real-Time Pricing Program 

(“RRTP”).”24  While it agrees with this recommendation, ICEA believes that is should occur 

before any Commission approval of the PTR tariffs.25  As a result, ICEA offers the following 

replacement language for page 18 of the Proposed Interim Order: 

Commission Analysis and Conclusion 

The Staff proposal, as accepted by ComEd, is adopted. The Commission agrees that this 
review needs to occur before tariff approval.  Indeed, the Commission finds that Staff 
review should be on-going as the program evolves. 

Exception 9: ICEA recommends that the Proposed Interim Order find that the statute 
requires ComEd to seek recovery of all PTR costs, including rebates, from 
PJM.   

The fundamental question before the Commission is whether to adopt the Proposed 

Interim Order’s conclusion that all residential customers pay for ComEd’s PTR implementation 

costs or follow the direct and unambiguous language in Subsection 16-108.6(g) and require 

ComEd seek recovery of its costs from PJM.  ICEA recommends that the Commission adopt the 

latter. 

As demonstrated below, ICEA recommends that the Commission reject the Proposed 

Interim Order’s conclusion with respect to cost recovery because it does not comply with the 

statutory directive and is poor public policy. In lieu of seeking reimbursement for PTR 

implementation costs from PJM as mandated by the statute, the Proposed Interim Order adopts 

                                                 
24 Proposed Interim Order at 18. 
25 ICEA Reply Brief at 12. 
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ComEd’s proposal to “socialize” the program costs and require ALL residential customers to 

reimburse ComEd for its PTR costs (which are estimated to be approximately $132 million26) 

through distribution rates.  

As outlined by ICEA, subsection 16-108.6(g) contains two provisions related to cost 

recovery:  one recovers the cost of the rebates, and the other recovers the cost associated with 

funding the program.  For both categories, the statute provides clear and unambiguous direction 

for ComEd to seek recovery of all PTR-related costs from the “applicable regional transmission 

organization.”     However, the Proposed Interim Order’s conclusion is not consistent with this 

statutory requirement.     

As an initial matter, in its initial brief, ComEd did not attempt to justify its earlier 

arguments, but instead completely misrepresented ICEA’s testimony and asserted that ICEA’s 

position “conflicts with the goal of Section 16-108.6(g) to maximize participation.”27  The 

Proposed Interim Order cited ComEd’s misrepresentation of ICEA’s testimony and stated that, 

“[I]CEA proposes that the program costs should be recovered only from customers that 

participate in the program.”  The plain fact is that ICEA never made the argument that PTR 

customers must pay for all the costs.  In fact, it is entirely unclear how ComEd came to this 

conclusion.  As discussed in its reply brief, there is nothing in ICEA’s corrected direct or rebuttal 

testimony or its initial brief where this statement was made and ComEd could not provide an 

accurate citation to where they found this statement.  Rather, ICEA has consistently argued that 

ComEd must comply with the statute and seek cost recovery for its program costs from the 

regional transmission organization.  As a result, ICEA’s position is not in conflict with section 

16-108.6(g) but reflects the statutory directive and intent of the General Assembly.   

                                                 
26 This number is derived from adding up the Total PTR Implementation Costs as described in ComEd response to 
Staff Data Request AAA 1.02 SUPP_Attach 1. 
27 ComEd Brief, pg. 34. 
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The Proposed Interim Order also challenges ICEA’s rational that the last sentence in 

section 16-108.6(g) authorizes ComEd to seek recovery of its program costs from PJM28 and  

agrees with ComEd that this sentence is in fact, “[a] reference to the same ‘rebates’ referred to in 

the prior sentence.”29   The relevant statutory language is: 

“[T]he total amount of rebates shall be the amount of compensation the utility 
obtains through markets or programs at the applicable regional transmission 
organization.  The utility shall make all reasonable attempts to secure funding for 
the peak time rebate program through markets or programs at the applicable 
regional transmission organization.”30 

ICEA disagrees with the Proposed Interim Order. First, the last sentence of the statute 

clearly refers to “securing funding for the peak time rebate program.”  (Emphasis added). 

Contrary to the Proposed Interim Order, there is absolutely nothing in this sentence to suggest 

that this language somehow refers to rebates.  If it did, then the second statutory provision 

allowing ComEd to seek recovery of its PTR program costs from PJM would have no purpose 

and would, in effect, be useless.  Second, the General Assembly decided to be specific enough to 

include two cost recovery provisions into the subsection (g) -- one for the recovery of rebates and 

another for the recovery of program costs.  If the General Assembly had intended for the statute 

to read as ComEd suggests, there would be no reason to include the last sentence.  Third, it does 

not violate the rule of statutory construction to read these two sentences independently from each 

other.  The primary intent of the General Assembly was to specifically mention the funding 

source for rebates in one sentence and the funding source for program costs in the second.  When 

read as a whole, the statute directs ComEd to seek funding for two different functions from the 

same source.    

                                                 
28 Proposed Interim Order at 22. 
29 ComEd Brief, pg. 39. 
30 220 ILCS 5/16-108.6(g). 
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Finally, the Proposed Interim Order agrees with ComEd’s contention that recovering PTR 

costs from all residential customers is non-discriminatory and finds that “[T]he program is 

statutorily required to be offered to all residential customers with smart meters and, therefore, the 

Commission finds it reasonable to recover the costs from all residential customers, who will 

eventually all have smart meters.”31  The Proposed Interim Order is mistaken and recovering 

PTR costs from all residential customers is in fact discriminatory.  In order to be eligible for 

PTR, customers must have a smart meter installed.  However, since smart meter deployment has 

been delayed at least one year and once begun, will be phased in over time, there will be many 

residential customers without a smart meter.  Any residential customer who does not have a 

smart meter (and may not have one for some time) will be forced to pay for PTR without any 

ability to enroll and enjoy the resulting benefits.  In other words, it is discriminatory to require 

these residential customers to pay for the cost of a service they cannot use.   

ICEA also disagrees with the Proposed Interim Order’s conclusion that recovery of PTR 

costs from all residential customers is warranted because PTR is designed to reduce peak load to 

the benefit of all customers.32 PTR is a voluntary program.  As such, when a curtailment event is 

called, there is no guarantee that a PTR customer will reduce their load.  There may also be years 

in which the weather is mild and no curtailment events are called.  In these instances, PTR will 

not be used to reduce peak load but all residential customers will still be paying for the costs. 

The Proposed Interim Order’s conclusion with respect to cost recovery is not only 

inconsistent with the statute; it is bad public policy and virtually ensures that ARES will not be 

able to compete in the demand response market.  Assuming that an ARES develops a demand 

response program, it will be required to recover these costs from those residential customers that 

                                                 
31 POI at 21. 
32 Proposed Interim Order at 22. 
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purchase this product.  At the same time, if the Proposed Interim Order is accepted, all 

residential customers will pay for PTR, including ARES’s customers.  As a result, ARES 

customers will be forced to pay twice for demand response – once for the ARES’s product and 

once for ComEd’s PTR.  To compound this competitive disadvantage to ARES and their 

customers, only those customers with a smart meter are eligible to receive bill credits as a result 

of reducing their usage during peak usage periods.33  Therefore, any ARES customer without a 

smart meter will not receive any bill credits but will still be reimbursing ComEd for its PTR 

costs though distribution rates.  If the Proposed Interim Order is adopted, ARES’s will be unable 

to compete with ComEd and would therefore, choose not to deploy a demand response product. 

Staff concurred with ICEA’s argument.  In responding to ICEA’s initial testimony 

regarding the competitive effects of socializing PTR costs, Staff stated that “[t]his is a legitimate 

concern.  Spreading the costs of ComEd’s PTR program among all distribution customers could 

potentially require any ARES to be at a cost disadvantage in providing a PTR type service if the 

ARES was required to fund its startup costs as well.”34  (Citations omitted).  As a result, ICEA 

offers the following replacement language for page 19 and pages 21-22 of the Proposed Interim 

Order: 

ComEd’s Position 

ComEd proposes to recover the costs of implementing the PTR program from all 
residential customers through their delivery service charges, including start-up costs, 
administrative costs, and the cost of preparing the evaluation reports to the Commission.  As a 
participating utility under subsection 16-108.5(c) of the PUA, the recovery of PTR program costs 
through delivery service rates will be effectuated through ComEd’s performance-based formula 
rate mechanism. 

ComEd asserts that its proposal is reasonable and will allow recovery of these costs on a 
non-discriminatory basis.  A key factor in ComEd’s development of this proposal is the statutory 
requirement that the PTR program is to be “designed to maximize participation.”  ComEd points 

                                                 
33 Garcia, ComEd Ex. 1.0, REV, line 184. 
34 Rebuttal Testimony of Dr. Thomas E. Kennedy (“Kennedy, Staff Ex. 4.0”), lines 29 – 32. 
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out that, regardless of supplier, all customers are offered the same opportunity to participate in 
Rider PTR and all customers receive the same benefits under the tariff.  ComEd asserts that the 
PTR program offers no reason for a customer to choose ComEd’s default supply service over 
those offered by RESs.  According to ComEd, it obtains no advantage in offering PTR – ComEd 
seeks only cost recovery for its expenditures and will make no profit from PTR participants. 

According to ComEd, ICEA’s position also ignores the fact that all customers will benefit 
from the PTR program through demand reduction, regardless of whether they participate in the 
program.  ComEd also states that its proposal includes an intention to revisit the cost recovery 
mechanism during the time the Commission evaluates the PTR program’s performance, pursuant 
to the statutory requirement. 

ComEd notes Staff’s concern that RES customers may pay twice if a RES decides to 
implement its own PTR program and ComEd argues that Staff’s proposal to address this alleged 
concern is not ripe.  ComEd states that no RES currently operating in Illinois offers its own PTR 
program and it is unaware of any alternate supplier currently operating in the country which 
offers such a program.  ComEd also argues that Staff’s concept is vague and over-simplified and 
would raise many difficult issues. 

In response to ICEA’s argument that program costs (not just the rebates) should be 
recovered from PJM, ComEd argues that ICEA’s position is based on faulty statutory 
construction.  ComEd argues that the two sentences at issue in 16-108.6(g) both apply to rebates 
and need to be considered together.  ComEd states that if the Commission agrees with ICEA’s 
legal interpretation, then it suggests that the Commission delay PTR program implementation 
until such time that the PJM revenues can be expected to cover programmatic costs and pay 
rebates of $1/kWh. 

----------------- 

Commission Analysis and Conclusion 

The Commission agrees with ICEA that recovering PTR costs from all of ComEd’s 
residential customers is not consistent with the statute.   

There are two sentences that discuss cost recovery in Section 5/16-108.6(g).  The first 
sentence refers to funding the rebates.  The second sentence directs ComEd to “securing 
funding for the peak time rebate program through markets or programs at the applicable 
regional transmission organization.”  (Emphasis added).  Contrary to ComEd’s 
contention, there is nothing in this sentence that specifically refers to the funding of 
rebates.  It is clear that the primary intent of the General Assembly was to specifically 
mention the funding source for rebates in one sentence and the funding source for 
program costs in the second.  When read as a whole, the statute directs ComEd to seek 
funding for two different functions from the same source; in this case it is PJM. 

The Commission also agrees with ICEA that adopting ComEd’s position would in fact be 
discriminatory.  Customers without smart meters do not receive the benefits from the 
PTR program but would still be be required to pay for it.  Nor is the Commission 
persuaded by ComEd’s argument that all residential customers benefit from the demand 
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reduction that will occur with PTR.  PTR is a voluntary program with no assurances that 
customers will reduce usage when a curtailment event is called.  Thus, the purported 
benefits from load reduction may not materialize and residential customers will still be 
paying the costs. Finally, the Commission agrees with ICEA that adopting ComEd’s 
proposal is bad public policy.  If an ARES develops a demand response program, its 
customers will pay twice – once for the ARES demand response product and once for 
ComEd’s PTR.  Such an outcome is not contemplated by the statute. ComEd must also 
show how it will fund the program with funds from PJM when it returns to the 
Commission with a new proposal for its PTR program   

Exception 10: ICEA recommends that the Proposed Interim Order reject ComEd’s request 
for an approval date prior to March 1, 2013.   

The Proposed Interim Order agreed with ComEd’s arguments that it requires 

Commission approval of its PTR tariffs by March 1, 2013 for it to bid into the May, 2013 PJM 

auction.35  ICEA disagrees with this conclusion.  First, approval of ComEd’s PTR tariffs is not a 

prerequisite to participating in the May, 2013 PJM auction.  In fact, ComEd has not identified 

one issue that prevents them from participating in the May, 2013 auction.  Second, ICEA has 

discussed numerous issues that require resolution before the PTR tariffs are approved.  A non-

exclusive list includes, the ability to use PORCB for ARES demand response billing, curtailment 

notifications to ARES, and basic operational issues affecting both ComEd and ARES.  If 

ComEd’s tariffs are allowed to go into effect before these issues are resolved, there is a very real 

possibility that ARES will not be participating in the demand response market.  Third, ICEA 

believes that it is far more efficient to resolve all open issues in this proceeding as opposed to 

opening additional proceedings as suggestion by the Proposed Interim Order.  Issues have been 

identified in this proceeding affecting both ComEd’s implementation of PTR and ARES ability 

to participate in PTR.  Therefore, they should be resolved in this proceeding.  Finally, since 

ComEd has delayed its deployment of smart meters by one year and PTR will not be 

implemented until 2015-2016, there appears to be ample time to resolve these and other open 

                                                 
35 Proposed Interim Order at 24. 
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issues. As a result, ICEA offers the following replacement language for pages 24-25 of the 

Proposed Interim Order: 

Commission Analysis and Conclusion 

The Commission does not agree with ComEd that approval of the tariff in time for it to 
bid into the May, 2013 PJM Base Auction is appropriate.  As outlined above, there are 
many issues that require a Commission decision before the PTR tariffs are approved and 
the program is implemented.  Given the fact that ComEd has delayed its deployment of 
smart meters by one year and PTR will not be implemented until 2015-2016, there is 
sufficient time for ComEd to work with all interested stakeholders and resolve any open 
issues.  After ComEd has finished working with stakeholders to resolve open issues, 
ComEd should refile its PTR Petition and tariffs for Commission review and approval.  
The Commission believes that this approach does not prohibit ComEd from participating 
in the May, 2013 PJM Base Auction if it chooses to do so.  However, this Commission’s 
responsibility is to ensure that PTR is developed and implemented consistent with the 
statute.     

CONCLUSION 

WHEREFORE, ICEA respectfully requests that the Commission modify the Proposed 

Interim Order as discussed herein. 
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