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Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to Section 200.830 of the Rules of Practice (83 Ill. Adm. Code 200.830) of the 

Illinois Commerce Commission (“Commission”), respectfully submits its Brief on 

Exceptions to the Proposed Order (“Proposed Order” or “ALJPO”) issued by the 

Administrative Law Judge (“ALJ”) on January 18, 2013 in the above-captioned matter. 

 The ALJPO was issued following conclusion of the evidentiary hearing held on 

December 7, 2012 and the filing of initial and reply briefs1 by Staff, Commonwealth 

Edison Company (“ComEd”), Comverge, Inc. (“Comverge”), the Illinois Competitive 

Energy Association (“ICEA”), the City of Chicago (“City”) and the Citizens Utility Board 

(“CUB”).  While Staff supports most of the PO’s conclusions, there are several items 

which Staff takes exception to as set forth below.   

I. ARGUMENT AND EXCEPTIONS 

 

                                            
1 CUB and the City of Chicago filed joint initial and reply briefs. 
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A. Limitation on number of Curtailment Periods.  

Argument 

 The ALJPO begins its Analysis and Conclusions of the issue of the number of 

curtailment periods by stating: 

ComEd’s proposed tariff contains the following language: 
“However, the Company must make all reasonable efforts to 
designate a number of Curtailment Periods in any given year 
that serves to minimize the absolute value of such accruals 
from such year to subsequent years.”  Because of this 
language, Staff is concerned that the Company will call 
events just to ensure that the revenues match up.  Staff’s 
proposal is to cap the Curtailment Periods and to pay out 
any extra revenue to participants. (ALJPO, p. 8) 

 

 Staff’s concern that the Company will call events just to make sure the revenues 

match up is a real concern.  It is not based upon speculation concerning the tariff 

language.  The Company’s own testimony supports Staff’s concern as well.  Dr. 

Kennedy cites the testimony of ComEd witness Robert Garcia who clearly testified that 

the Company plans on calling events just to match up revenues. Mr. Garcia testified: 

As clearly set forth in proposed Rider PTR at the suggestion of 
the SGAC [Smart Grid Advisory Council], the objective is to set 
the number and duration of Curtailment Periods each PJM 
Planning Year such that the PJM revenues for such years are 
passed through to participating customers through the number 
of events called. See Attachment A Sheet No. 353 (ComEd Ex. 
1.0 ll. 262-67) (Staff Ex 1.0, p. 5.) (Emphasis added) 

 

 Staff’s recommendation to limit the number of curtailment events such that no 

further “other PTR events” are called when the total number of PTR events reaches 

three does not reduce ComEd’s flexibility as the ALJPO suggests. (ALJPO, p. 8) 

ComEd testified that two to three events are necessary for the purpose of conditioning 

customers to respond when there are system emergencies. (ComEd Ex. 2.0, p. 8) 

Staff’s recommendation still allows for such conditioning.  Staff’s recommendation also 
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allows for whatever PJM events are called.  Apart from conditioning, which Staff’s 

proposal allows, there is no good reason to call extra events.  In fact, any money 

remaining in the fund at the time an extra event is being contemplated will be available 

for distribution to the customers whether or not the extra event is called.  Calling the 

event, however, causes the customer to incur additional cost (the opportunity cost of the 

forgone consumption).  Therefore, calling extra events reduces benefits to customers 

and is wasteful to society.  (Staff Ex. 1.0, pp. 5-6)  Moreover, Staff’s recommendation 

prevents the Company from making customers jump through unnecessary hoops by 

responding to events simply because additional funds remain. (Staff Reply Brief, p. 4) 

As such, Staff recommends that any remaining funds be returned to customers based 

on the savings those customers achieved at times that events were called. 

 Additionally, the Commission should keep in mind that the money for these 

rebates is being obtained from PJM through capacity auctions.  The goal of those 

auctions, and what PJM is paying for, is for customers to have the ability to shed load in 

emergency situations when reductions are necessary to meet system reliability.  ComEd 

will be paid by PJM on a bid it makes based on what ComEd anticipates the response 

of its customers will be.  The customers, in turn, should be compensated based on their 

actual reductions in times of system emergencies.  Thus, the idea to continuously call 

events for the purpose of minimizing the accrual flies in the face of what this market is 

designed to do.  Such an approach is likely to reduce customer response to events by 

exhausting participant enthusiasm due to endless events being called for no apparent 

reason. 

 Accordingly, the ALJPO should be modified as set forth below. 
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Proposed Modification 
(ALJPO, pp. 8-9) 
 

Commission Analysis and Conclusion 
 

ComEd’s proposed tariff contains the following language: 
“However, the Company must make all reasonable efforts to designate a 
number of Curtailment Periods in any given year that serves to minimize 
the absolute value of such accruals from such year to subsequent years.”  
Because of this language, Staff is concerned that the Company will call 
events just to ensure that the revenues match up.  Staff’s proposal is to 
cap the Curtailment Periods and to pay out any extra revenue to 
participants. 

 
The Commission does not shares Staff’s concern.  ComEd requires 

has flexibility in calling Curtailment Periods and it is premature at this time 
set a cap.  should not call random events designed simply to minimize the 
accrual of funds. 

 
Also, Staff’s proposal to refund extra PJM revenue to participants 

on a PTR-savings weighted basis is not adopted.  The Commission finds 
that Staff’s proposal will create additional incentive to reduce usage during 
events and more effectively address concerns about ComEd not 
disbursing funds from the PJM capacity auctions to the customers 
responsible for the demand reductions. It is reasonable to allow the 
Company to carry this over to the following year.  In addition, the 
Commission shares CUB/City’s concern that this proposal could send 
confusing signals to participants.  If significant amounts of revenue are 
actually going unused, the rebate level could be adjusted and the 
Commission notes that Rider PTR provides that the rebate amount is 
subject to revision after October 1, 2016.  At that time, ComEd and the 
Commission will be reviewing the rebate level in light of prevailing market 
prices in order to ensure that the per kWh rebate is set at a level to fund 
an appropriate number and duration of Curtailment Periods and to pass 
through to PTR participants the entire amount of PJM revenue received. 

  

 

B. Direct Load Control (“DLC”) Technology 

Argument  

 The ALJ reasons that there are too many unanswered questions about how 

effective a PTR program will be with Direct Load Control (“DLC”) technology and 
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concludes that a Pilot study should be conducted. (ALJPO, pp. 30-31)  However, there 

is nothing in the record to support a Pilot study and the ALJ misapplies some of the 

facts in the record to reach that conclusion. 

 With regard to the record, there is no indication of the cost or scope of such a 

Pilot study.  The ALJPO provides no guidance as to how many customers constitutes 

“some PTR participants” that will be provided with DLC technology. (ALJPO, p. 29).  

 The ALJ’s reasoning which misapplies facts are: (1) the emphasis on the 0.992 

kW reduction achieved by customers on AC cycling programs; (2) references to Dr. 

Kennedy’s argument that it is premature to lock in to a technology without first analyzing 

how effective a PTR program will be without the technology; and (3) the premise that 

the non-quantified benefits are too great not to do anything at the moment.   

 First, the 0.9922 kW reduction by customers who are in ComEd’s AC cycling 

program should not be considered the incremental savings of that program over a PTR 

program without technology.  In a PTR program, the customer will receive a notice of a 

curtailment event and reduce load as a result.  Thus, the incremental savings from the 

DLC technology is not 0.992 kW.  It is the difference between 0.992 kW and the savings 

the customer receives from manually shedding load.  

 Second, Dr. Kennedy’s argument that it is premature to lock in to a technology 

does not strengthen support for adding a Pilot study.  As stated above, what is not 

known is how much customers will reduce load absent the technology.  An evaluation of 

this savings is required after the PTR program has been in a development stage of no 

less than four years. (220 ILCS 5/16-108.6(g))  

                                            
2 The 0.992 kW number is also likely higher than the average load shed for PTR.  ComEd testified that 

the AC cycling program is directed to residential customers in single family units. (TR, December 7, 2012, 
p. 218) The PTR program is directed toward all residential customers.  As a result, the average load per 
customer is lower and the average kW reduction from a DLC technology should be lower. 
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 Third, the non-quantifiable benefits alluded to in the order are likely small (Staff 

Reply Brief, pp. 7-8), and a Pilot study will not be able to successfully quantify these 

benefits in any reasonable way.  As the benefits are not readily quantifiable, experts can 

argue about the quantity of avoided externality and the value of those avoidances ad 

nauseum.  A Pilot study can only tell us how much demand is reduced.  It will tell us 

nothing about the indirect benefits of lowering demand.  Additionally, if customers feel 

the direct benefits to them are greater from participation in ComEd’s AC cycling 

program, these benefits as well as any system benefits can already be achieved by 

participation in existing programs. 

 Accordingly the ALJPO should be modified as set forth below. 

Proposed Modification 
(ALJPO, pp. 29-30) 
 
 

Commission Analysis and Conclusion 
 

The Commission believes that there are too many unanswered 
questions at this point to decide whether DLC should be provided to all 
PTR participants.  The Commission sees that ComEd’s cost-benefit 
analysis found that all scenarios based on a 20% average load reduction 
with DLC produced negative net incremental benefits from offering DLC 
technology.  But, the scenarios based on a 40% average load reduction 
with DLC all produced positive net incremental benefits.  Notable are the 
results of ComEd’s Rider AC with its .992 kW reduction, which is much 
higher than the assumptions ComEd makes in its cost-benefit analysis.  
So the question becomes whether cost-beneficial results can be achieved 
with a PTR program with DLC in ComEd’s service territory.  Because of 
the potential benefits of DLC, the Commission is concerned with ComEd’s 
position that nothing should be done now. 

 
Comverge says, and the Commission agrees, that the question of 

whether the provision of DLC technology to PTR participants results in net 
benefits depends entirely on how much incremental peak load reduction is 
realized by PTR participants utilizing this technology.  The answer is 
unknown.  ComEd’s estimates seem extra conservative and do not 
support an outright refusal to require DLC technology.  Rather than 
attempting to answer these questions now, the Commission directs 
ComEd to design a pilot program where some PTR participants will be 
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provided with DLC technology.  However, Section 16-108.6(g) requires the 
Commission to make a determination of program benefits after a period of 
not less than 4 years.  Given the legislative directive, the Commission can 
answer the question of incremental savings at that time. 

 
The Commission notes Staff’s argument that it is premature to lock 

into a technology without analyzing how effective the program may be 
without technology.  Staff IB at 10.  This argument strengthens the 
decision in favor of a pilot program to defer judgment until an evaluation of 
PTR without enabling technology is completed.  ComEd should begin the 
analysis now comparing PTR with and without DLC in order for the 
Commission to make a reasoned decision sooner rather than later. 

 
The Commission is also cognizant of Staff witness Kennedy’s 

statement that “[i]t is entirely possible under either of these scenarios that 
total benefits to nonparticipants are less than the total costs to them” (Staff 
Ex. 4 at 6), but notes that not all the indirect benefits have been quantified. 
The cost benefit analysis states that benefits of reduced demand are in 
the form of the increased capacity and energy revenues from PJM 
markets.  In other words, other indirect benefits are not included in the 
cost-benefit analysis.  CUB/City point out that reductions in peak load 
generation reduce greenhouse gas emissions, delivering environmental 
and societal benefits to all of ComEd’s customers.  For these reasons, the 
Commission cannot let several years elapse before enabling technology is 
even considered.  However, since ComEd has an AC cycling program that 
offers similar benefits that would be offered through PTR with DLC 
technology, these benefits can readily be achieved. 

 
Consistent with the discussion above regarding cost recovery, the 

pilot program costs, including the cost of providing DLC, should be 
recovered from all residential customers. It is worth noting that ComEd’s 
cost benefit analysis was based on participants not paying for DLC 
technology with the cost being recovered from all residential ratepayers.  
Requiring DLC recipients to pay for the technology would make the pilot 
infeasible.  Also, if customers were required to pay, then those customers 
would own the technology, but certainly in the context of a pilot program, 
the utility needs to have control over the device.  Undoubtedly, even if 
DLCs are eventually required (or offered) to all PTR participants, this 
would still most likely need to be a cost absorbed by all residential 
consumers. 

 
ComEd informs the Commission that incorporating DLC may be 

difficult because of the incompatibility of its meters with some DLC 
technology and points out the need to run a competitive bid.  The 
Commission accepts these concerns and leaves it to ComEd to ensure 
that whatever technology (or technologies) is chosen for the pilot will be 
compatible with its system and competitively bid. 
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ComEd has experience in designing pilots, such as the customer 
applications pilot for smart meters.  In fact, the specifics of the pilot are left 
to the Company to propose, with an emphasis on providing answers in 
order to enable the Commission to make an informed decision regarding 
the adoption of DLC. 

 
The record is lacking in many areas that a pilot could answer, some 

of which are: how much energy curtailed with or without technology; how 
much demand response ComEd is able to bid into PJM with or without 
technology; how much revenue received from PJM with or without 
technology; customer satisfaction with or without technology; and costs of 
PTR with or without technology. 

 
ComEd is directed to design a pilot, with input from SGAC.  A 

progress report should be filed in this docket in six months.  The 
Commission should have final approval over the pilot design with 
implementation to coincide with PTR in the summer of 2015.  Rather than 
making a decision now regarding DLC, the Commission intends to let the 
results of the pilot program guide the decision of whether to adopt DLC 
technology.  A report of the results of the first year should be filed by the 
end of 2015. 

 

C. Disclosure of Participation to RES’s 

Argument  
 

The ALJ appropriately notes that as of the filing of the ALJPO, Staff had not had 

an opportunity to respond to ComEd’s position that ComEd cannot disclose to a 

customer’s RES whether the customer has elected to participate in ComEd’s PTR 

program without violating the PUA.  (ALJPO, p. 23)  The reason being that not until its 

reply brief, more than four months after filing its petition with the Commission in which 

ComEd raised the issue of whether it can disclose to a customer’s RES whether the 

customer has elected to participate in ComEd’s PTR program without violating the PUA, 

did ComEd even sets forth its position on the issue.  The ALJ sets forth ComEd’s 

arguments in the ALJPO (Id.) which Staff will now respond to. 

ComEd argues, with no legal argument to support its position and a faulty legal 

argument attacking Staff’s position, that the Commission should treat a customer’s 
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decision to participate in ComEd’s PTR program as customer information subject to 

Section 16-122 of the PUA. (ComEd RB, p. 21; ALJPO, p. 23)  ComEd argues that 

Staff’s position that the Commission should be consistent with its treatment of the 

information of whether a customer has elected to participate in ComEd’s PTR program 

with its treatment of the same type of information under ComEd’s Rate GAP 

(Government Aggregation Protocols) is not legally sound. (ComEd RB, p. 22; ALJPO, p. 

23)  The Commission should reject ComEd’s arguments. 

With respect to ComEd’s argument that Staff’s analysis comparing Rate PTR to 

Rate GAP is not legally sound and that the IPA Act provides an explicit exemption to the 

the non-disclosure requirements of Section 16-122 of the PUA, ComEd fails to consider 

the plain language of the IPA Act.  There should be no dispute that Section 16-122(b) 

provides that “no customer specific billing, usage or load shape data shall be provided 

under this subsection unless authorization to provide such information is provided by 

the customer pursuant to subsection (a) of this Section.” 220 ILCS 5/16-122 (emphasis 

added)  There should also be no dispute that neither the PUA nor any Commission rule 

provides an exception to this requirement nor does either define customer billing, usage 

or load shape data.  It is clear that in order to safeguard a customer’s interests in its 

billing and usage data, a customer’s express authorization to release certain data to a 

customer’s agent is required.  (Staff IB, p. 18)  The question for the Commission is 

whether a customer’s election of service under a certain rate or rider is “customer 

specific billing information.” 

ComEd takes the position that a customer’s election of service under a certain 

rate or rider is “customer specific billing information” and that it cannot be disclosed with 

respect to Rate PTR but can be disclosed with respect to Rate GAP.  However, ComEd 

believes that with respect to Rate GAP, Section 1-92 of the IPA Act “provides an explicit 
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exemption to the non-disclosure requirements of Section 16-122 of the PUA.” (ComEd 

RB, pp. 21-22; ALJPO, p. 23)  ComEd’s argument ignores the plain language of Section 

1-92 of the IPA Act.  Section 1-92 of the IPA Act provides that: 

[n]ot withstanding Section 16-122 of the Public Utilities Act and Section 2HH of 
the Consumer Fraud and Deceptive Business Practices Act, an electric utility that 
provides residential and small commercial retail electric service in the aggregate 
area must, upon request of the corporate authorities, township board, or the 
county board in the aggregate area, submit to the requesting party, in an 
electronic format, those account numbers, names, and addresses of residential 
and small commercial retail customers in the aggregate area that are reflected in 
the electric utility’s records at the time of the request; provided, however, that any 
township board has first provided an accurate customer list to the electric utility 
as provided for herein. 

 

20 ILCS 3855/1-92(c)(2). (emphasis added)  The only explicit exemptions provided for 

under Section 1-92 of the IPA Act to Section 16-122 of the PUA is for the disclosure of: 

(1) account numbers, (2) names, and (3) addresses of customers to corporate 

authorities, township boards, or county boards.  Section 1-92 of the IPA Act makes no 

explicit mention of an exemption from Section 16-122 of the PUA for the release of the 

type of service a customer is taking from the utility (i.e. what rates and riders a customer 

is taking service under).  As Staff discussed in its initial brief, despite the fact that 

Section 1-92 of the IPA provides no exemption for disclosing without a customer’s 

authorization the type of service a customer elects from a utility, ComEd’s Rate GAP 

specifically states that information is to be provided to governmental authorities and it is 

provide without specific customer authorization. (Staff IB, p. 18) 

Staff’s position as set forth in its initial brief is that the Commission should be 

consistent between Rate GAP and Rate PTR.  Since ComEd currently has a tariff Rate 

GAP in place that provides to third parties without customer authorization whether 

customers are taking service under Rate BES (Basic Electric Service), taking service 
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under Rate BESH (Basic Electric Service Hourly Pricing), and whether those customers’ 

delivery class is with or without electric space heat.  (Ill. C.C. No. 10, 1st Revised Sheet 

Nos. 407, 408 and 409 and original Sheet No. 409.1) the Commission for consistency 

purposes should find that whether a customer has elected to participate in ComEd’s 

PTR program is not customer information entitled to protection under Section 16-122 of 

the PUA. (Staff IB, p. 19) 

Finally, ComEd makes the additional argument with respect to customer 

information that: 

the Commission needs to consider the ramifications of its decision on other 
services.  For instance, it would seem obvious that whether a customer 
participates in the Low Income Home Energy Assistance Program (“LIHEAP”) or 
the Percentage of Income Payment Program (“PIPP”) would disclose some level 
of customer confidential information regarding income or financial status. Staff’s 
recommendation to treat whether a customer has elected to take a particular 
service to not be customer information subject to Section 16-122 needs to 
consider these other scenarios as well. 

 

(ComEd RB, p. 22; ALJPO, p. 23)  The Commission should reject ComEd’s argument 

given that there are no facts in the record to support the argument.  If ComEd wanted 

the Commission to address in this proceeding whether a customer’s election of service 

under a certain rate or rider is customer specific billing information that could disclose 

“some level of confidential information regarding income or financial status” ComEd 

should have offered some witness testimony on the issue.  ComEd chose not to do so.  

Instead, ComEd saved what is in essence policy testimony for its reply brief with no 

evidentiary policy testimony to support it.  If the Commission were to accept the ALJ’s 

proposal that the issue should be addressed in future workshops it would only be 

encouraging similar behavior by ComEd in the future.  Accordingly, ComEd’s arguments 

should be rejected and the Commission should reach a decision on the issue consistent 

with Staff’s position. 
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Proposed Modification 
(ALJPO, pp. 23-24) 
 

*  *  * 
 

 Commission Analysis and Conclusion 
 

Even though This issue has not been adequately addressed. Staff has had no 
opportunity to respond to ComEd’s opinion, which was offered for the first time in 
its Reply Brief, Staff did respond to ComEd’s arguments in its brief on 
exceptions.  Staff correctly points out that the same information which ComEd 
argues cannot be disclosed without violating the PUA is already provided by 
ComEd with respect to Rate GAP (Government Aggregation Protocols). While 
ComEd argues that Section 1-92 of the IPA Act provides an explicit exemption 
for releasing this customer information, ComEd’s legal analysis is flawed.     
Section 1-92 of the IPA Act makes no explicit mention of an exemption from 
Section 16-122 of the PUA for the release of the type of service a customer is 
taking from the utility (i.e. the rates and riders a customer is taking service 
under).  Therefore, the Commission for consistency purposes between Rate GAP 
and ComEd’s proposed Rider PTR finds that whether a customer has elected to 
participate in ComEd’s PTR program is not customer information entitled to 
protection under Section 16-122 of the PUA.Indeed, under the discussion of 
curtailment notifications, ICEA notes that it needs to know if a curtailment is 
called because the ARES supplier will need less electricity, but does not directly 
address this particular issue.  The Commission believes that the issue of what 
information needs to be supplied to ARES is appropriate for discussion in the 
workshop proceeding as well.  The importance of protecting consumer 
information leads the Commission to conclude that this issue should be brought 
before the Commission for final resolution before the PTR program is 
implemented. 

*  *  * 
 

II. CONCLUSION 

Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 



Docket No. 12-0484 
Staff Brief On Exceptions 

13 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 

ANGELIQUE PALMER 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jfeeley@icc.illinois.gov 
apalmer@icc.illinois.gov 
 
 

 
January 28, 2013 

Counsel for the Staff of the  
Illinois Commerce Commission 

 


