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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Commonwealth Edison Company   ) 

       ) ICC Docket No. 12-0371 

Petition to Approve     ) 

Reconciliation under Rider AMP   ) 

 

PEOPLE OF THE STATE OF ILLINOIS’  

AND THE CITIZENS UTILITY BOARD’S RESPONSE TO 

COMMONWEALTH EDISON COMPANY’S MOTION TO DISMISS 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People”); and the Citizens Utility Board, through its attorney; pursuant to 83 Ill. 

Admin. Code 200.190, hereby respond to Commonwealth Edison Company’s (“ComEd” or “the 

Company”) Motion to Dismiss, filed on January 15, 2012.  ComEd’s Motion to Dismiss muddies 

the relevant history of Rider SMP/AMP and the plain ruling of the Second District Appellate 

Court in People of the State of Illinois, ex rel. Madigan v. Illinois Commerce Comm’n, 2012 IL 

App (2d) 100024 (“ComEd II”) in an attempt to argue that the legal basis for the rider 

reconciliations no longer exists, and that the Commission lacks jurisdiction to reconcile the costs 

and revenues collected under Rider AMP.   As discussed below, ComEd’s Motion should be 

denied.  

I. CONTRARY TO COMED’S CLAIMS, THE COMMISSION STILL HAS 

JURISDICTION OVER THE RECONCILIATION OF RIDER AMP. 

 

Notwithstanding its nine-page recitation of ComEd’s view of the history or Rider 

SMP/AMP, the Company’s motion can be boiled down to a single argument:  the Second District 

Appellate Court’s reversal of the Commission’s approval of Rider SMP/AMP
1
 “removed the sole 

                                                           
1
  In its Motion, ComEd presents a history and characterization of Rider AMP as intrinsically different – both 

in name and content --  than the original Rider SMP that was first approved by the Commission in its September 10, 

2008 Order in Docket No. 07-0566.  That argument – that the riders are unrelated – was specifically rejected by the 

Appellate Court in ComEd II.  In its March 19, 2012 opinion, the Court declared that “(t)he tariffs for Riders AMP 
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basis of the Rider AMP reconciliation Dockets.”  ComEd Motion at 10, par. 32.  In making this 

argument, the Company states, “The sole basis for initiation of the Dockets was ComEd’s 

petitions based on reconciliation language in a tariff, the approval of which as a cost recovery 

rider has been reversed.”  ComEd Motion at 10, par. 33.  This argument is wrong as a matter of 

fact and law, and should be rejected.   

ComEd’s claim that the ComEd II reversal renders the legal basis for reconciling the 

funds collected under the Rider SMP/AMP tariff moot conveniently ignores several relevant 

facts.  First, ComEd’s position that a tariff that has been reversed by an appellate court divests 

the Commission of jurisdiction over these proceedings is belied by the fact that ComEd did not 

discontinue its Rider SMP/AMP tariff upon receipt of the Second District Court’s mandate.  As 

ComEd’s Motion makes clear, the Company continued to recover from ratepayers reconciliation 

amounts incurred as a result of ComEd’s reconciliation filing in Docket No. 12-0371, ComEd’s 

other Rider AMP reconciliation proceeding, through the end of December, 2012.  ComEd 

Motion at 9, par. 30.  It follows that, if the Company truly believed that the ComEd II decision 

rendered reconciliation of the Rider tariff moot, presumably the collection of funds under that 

rider post mandate was likewise not permissible.  That kind of logic, however, does not serve 

ComEd’s financial interests.   

On the other hand, dismissing two dockets that include much of the data the Commission 

will need to determine (1) whether the amounts collected under Rider SMP/AMP are 

appropriately reconciled with costs incurred by the Company for the AMI pilot; and (2) what 

amounts may be owed to ratepayers in light of the Court’s ruling in ComEd II and the Second 

                                                                                                                                                                                           
and AMP-CA that the Commission approved in the implementation order confirm that these riders are identical to 

Rider SMP, because the tariffs specifically define the ‘Advanced Metering Program’ (AMP) subject to the riders as 

‘the scaled deployment of advanced metering infrastructure pursuant to the [Commission’s] final order in Docket 

No. 07-0566,’ but amended to include ‘AMP customer applications.’”  ComEd II, par. 25.   
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District Appellate Court’s reversal of the original Rider SMP in Commonwealth Edison Co. v. 

Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685, 688 (2
nd

 Dist. 2010) (“ComEd 

I”) would serve ComEd shareholder interests, if such refunds were approved.  The Commission 

should not be swayed by this flawed view of the Commission’s jurisdiction and obligation under 

Rider AMP to ensure that the revenues collected under a tariff that has been declared unlawful – 

which the People believe should be returned to ratepayers as of the date of the September 30, 

2010 ComEd I decision – were accurately tabulated and collected. 

Second, Com Ed’s claim that the decision to analyze whether rates collected under Rider 

SMP/AMP can be reconciled is solely within its discretion is likewise wrong.  As the People and 

CUB noted in their Motions to Consolidate, Rider AMP is still on file with the Commission. 

Motion to Consolidate at 6.  ComEd admits this fact, although states that it plans to cancel the 

rider “in the near future.”  ComEd Motion at 10.   

Moreover, contrary to ComEd’s argument that it admits is “questionable”
2
, the ComEd 

Bridge Tariff, which authorized the recovery of previously allowed pilot operating expenses in 

its then pending Docket No. 10-0467 rate case (but retained Rider AMP’s recovery of a return of 

and on pilot investment through the date new rates took effect) did not terminate ComEd’s 

reconciliation obligations under Rider AMP.  As noted above and admitted by ComEd, the 

Company continued to recover pilot costs long after the entry of the Commission’s May 24, 2011 

order in Docket No. 10-0467, and the December 2, 2010 order in Docket No. 10-0597 

authorizing the Bridge Tariff.  The modifications to Rider AMP that followed the Commission’s 

decision in Docket No. 10-0467 specifically retained a reconciliation factor.  See ComEd Ex. 3, 

                                                           
2
  Motion at 10, par. 31. 
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p. 6, attached to its Motion to Dismiss
3
.  This fact alone vests jurisdiction with the Commission, 

contrary to ComEd’s claims. 

In addition, notwithstanding the adoption of the Bridge Tariff and the folding of pilot 

costs into the rates established in Docket No. 10-0467, ComEd continued to collect some pilot 

costs through Rider AMP after its adoption, as specifically stated in its Bridge Tariff Petition.  

See Bridge Tariff Petition at 5.  ComEd made clear that Rider AMP would remain in existence, 

collecting revenues from ratepayers, after December 31, 2010, the date operating expenses 

collected under the Rider would cease.  The Company wrote:   

Because a rate case can provide no means to recover the return 

of and on these investments prior to the new rates becoming 

effective, the Bridge Tariff does not immediately suspend the 

collection of the carrying costs of ComEd’s invested assets under 

Rider AMP. Those costs will be collected subject to any refunds 

allowed by law until new base rates go into effect (when they end 

under Rider AMP’s own terms) or until the Commission addresses 

Rider AMP on remand. 

 

ComEd Bridge Tariff Petition at 5.  As noted above and in ComEd’s Motion, the Commission 

entered its rate order in Docket No. 10-0467 on May 24, 2011.  ComEd did not cease collecting 

pilot costs through Rider AMP, including any reconciliation amounts, until December 31, 2012.  

Given these facts, the Company was obliged to submit reconciliation statements and testimony 

consistent with the Commission’s approval of Rider SMP/AMP and the Bridge Tariff.  Obtaining 

authorization to collect revenue recovery of pilot expenses through the rates established in 

Docket No. 10-0467 did not change that obligation, contrary to ComEd’s arguments.  These cost 

recovery amounts have not yet been subject to a prudency and reasonableness review, as 

                                                           
3
  That page includes an explanation of the Rider AMP equation used to set rates.  This tariff page specifically 

references the reconciliation component “ARDC”, which according to the tariff  “ = Annual Reconciliation, in $, 

equal to zero ($0.00) for any AMP AdjustmentDC that is applicable for the January through June monthly billing 

periods, otherwise determined in accordance with the applicable equation in the Annual Reconciliation section of 

this rider for any AMP AdjustmentDC that is applicable to retail customers to which delivery class, DC, is 

applicable during the July through December monthly billing periods.”  Ill.C.C.No. 10, 2
nd

 Rev. Sheet No. 228, filed 

on May 25, 2011, effective June 1, 2011. 
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required under the Rider AMP tariff and Section 9-101 of the Public Utilities Act.  220 ILCS 

5/9-101.  Only through a reconciliation proceeding (unlike the amounts captured in the 10-0467 

rates) can these amounts be examined for their justness and reasonableness, as required under the 

Act.  

 Moreover, ComEd’s own Bridge Tariff petition, filed shortly after the Second District 

Appellate Court’s September 30, 2010 decision reversing the Commission’s approval of Rider 

SMP/AMP, highlights the shifting position ComEd maintains when it comes to the effect of 

Appellate Court reversals involving Rider SMP/AMP.  The Bridge Tariff, which permitted 

ComEd to recover the majority of the remaining pilot expenses yet to be collected in Rider AMP 

through the rates set in Docket No. 10-0467, was specifically premised on the argument that but 

for adoption of the Bridge Tariff, ComEd would lose any chance of cost recovery of the pilot 

expenses as of September 30, 2010 – the date of the ComEd I ruling, because refunds would be 

owed ratepayers.  ComEd stated: 

To be sure, recovery of Smart Grid costs via rate cases is no long-

term solution.  It only works at all because ComEd happens to 

have a pending general rate case on file with an adjusted test year 

that can encompass the otherwise unrecoverable AMI Pilot costs. 

Nor is it a complete solution. Even if it is adopted, ComEd will lose 

millions of dollars in authorized return of and on AMI investments 

that would otherwise have accrued between September 30, 2010, 

and when new rates reflecting the current rate base will be 

approved (unless, of course, the Appellate Opinion is reversed), 

assuming the Appellate Court opinion is not overturned. But, the 

Bridge Tariff does balance the interests of ComEd, consumers, and 

the many parties who support the AMI Pilot, and it allows ComEd 

to proceed with the AMI Pilot without going still further “in the 

hole” until Alternative Regulation or some other cost recovery 

structure is in place. As a result, ComEd will be able to complete 

the Pilot as ComEd hoped with the exception of certain 

discretionary customer service, information gathering, and 

communication activities and the use of a third-party contractor to 

assist ComEd with the evaluation. 
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ComEd Bridge Tariff Petition at 5-6, attached to this Response as Appendix A.   

That position is significant to the eventual refund calculation that must occur.  On the one 

hand, the Company represented to the Commission in its Bridge Tariff Petition that it was 

necessary to include in the 10-0467 rates certain remaining AMI pilot expenses if the pilot was to 

continue.  Without that approval, ComEd opined that it would lose “millions of dollars in 

authorized return of and on AMI investments that would otherwise have accrued between 

September 30, 2010, and when new rates reflecting the current rate base will be approved 

(unless, of course, the Appellate Opinion is reversed), assuming the Appellate Court opinion is 

not overturned.”  Bridge Tariff Petition at 5-6.  This assertion could not have been made clearer 

in its pronouncement that ComEd believed it could no longer lawfully recover AMI pilot costs 

through Rider AMP as of September 30, 2010 as a result of the Court’s decision in ComEd I.   

On the other hand, now that the time has arrived for ratepayer advocates to seek recovery 

of any amounts collected through Rider AMP as of September 30, 2010, the date ComEd I was 

issued, the Company argues that the dockets containing the evidence necessary for both the 

proper reconciliation of amounts collected under the rider and the calculation of any refund 

amounts owed are no longer relevant.  The Company also strongly implies in footnote 3 of its 

Motion to Dismiss that it will be challenging any claim for refunds by ratepayer advocates dating 

back to September 30, 2010 – a position completely at odds with ComEd’s statements regarding 

the effect of the ComEd I decision in its Bridge Tariff Petition.  ComEd must not be allowed to 

manipulate the Commission and the ratemaking process by now demanding dismissal of these 

reconciliation dockets, the very dockets Staff suggests in its Response to the AG/CUB Motion to 

Initiate Remand could serve as the venue for calculating a refund.  See ICC Docket No. 09-0263, 

Staff Response to AG/CUB Motion to Initiate Remand at 5. At a minimum, the pre-filed 
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evidence and discovery conducted to date in the reconciliation dockets should remain open and 

be consolidated with any Remand proceeding opened or other docket that might be initiated for 

purposes of establishing the refund amount.  

All of these facts – the continued existence of Rider AMP, the fact that pilot costs, 

including ComEd-proposed reconciliation amounts, were recovered through the rider in 2010, 

2011 and 2012 based on yet-to-be-approved reconciliation calculations made by the Company 

(and after both the ComEd I and ComEd II Appellate Court reversals), and the fact that 

ratepayers are owed refunds as a result of the Second District Court reversals of Rider 

SMP/AMP in ComEd I and ComEd II – require that the Commission deny ComEd’s Motion.    

II. DISMISSING THE RIDER AMP RECONCILIATION DOCKETS WOULD 

WASTE VALUABLE COMMISSION, COMPANY AND STAKEHOLDER 

RESOURCES AND CREATE INEFFICIENCIES IN THE PROCESS OF 

MAKING RATEPAYERS WHOLE.  

 

ComEd argues in its Motion that “there is no legal basis, or sound practical reason, to 

keep open the Rider AMP reconciliation approval Dockets.”  ComEd Motion at 11.  Com Ed 

claims that if a remand is opened in Docket 09-0263 or a refund claim raised through the 

opening of a Section 9-250 proceeding, ”there is no fact that the AG, CUB, or any other 

participant cannot discover or present in evidence that requires keeping Dockets 11-0459 and 12-

0371 open.”  Id. at 12. 

In fact, leaving the 11-0459 and 12-0371 dockets open will promote judicial economy 

and save the valuable resources of the Commission Staff, the Company and ratepayer advocates.  

Should a proceeding be initiated, whether through the requested Remand in Docket No. 09-0263 

or another vehicle, the Company will be obliged to provide evidence and testimony detailing the 

costs recovered and revenues collected through Rider SMP/AMP – the very evidence that makes 

up the 11-0459 and 12-0371 records as they exist today.  In addition, the Commission Staff, the 
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People and CUB have each submitted data requests directed toward the Company in the 

reconciliation dockets.  The Commission Staff and parties should not be required to re-invent the 

proverbial wheel when the necessary investigation of ComEd’s cost recoveries under Rider AMP 

has begun.   

ComEd claims that its pre-filed testimony in the reconciliation dockets “no longer fits the 

changed legal circumstances.”  ComEd Motion at 12.  It is unclear what ComEd is referring to 

when it claims this point or how the Appellate Court’s reversal of Rider SMP/AMP affected the 

reconciliation data that has been filed to date in the 11-0459 and 12-0371 dockets.  Both dockets 

were initiated after the Bridge Tariff commenced.  ComEd collected what it collected, as 

described in the testimony in the reconciliation dockets.  There simply is no good reason to 

dismiss that evidence only to have the Company re-create it in any remand or refund proceeding.  

Contrary to its position, ComEd can be compelled to offer testimony because, as noted above, 

this Commission still retains jurisdiction over the reconciliation dockets, which have remained 

on hold solely because ComEd and the Commission chose to file unsuccessful Petitions for 

Leave to Appeal before the Illinois Supreme Court after the Court’s holding in ComEd II.   

ComEd claims it will be prejudiced by continuing these dockets, but it fails to elaborate 

on why that is the case except to note that “(l)itigation takes time and has costs.”  ComEd Motion 

at 12, par.40.  In fact, consolidation will save the Company the effort of having to re-create the 

evidence the Commission needs to both reconcile the amounts collected under Rider AMP and 

calculate a refund owed to ratepayers.  And ComEd’s suggestion that it is concerned by “the cost 

of litigation” is belied by its repeated efforts to thwart remuneration to ratepayers of refunds 

owed after the Appellate Court’s reversal in ComEd I.  Despite the fact that the Commission’s 

07-0566 Rate Order was reversed more than two years ago on the issues of how to correctly 
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calculate accumulated depreciation on pro forma plant additions and the approval of Rider 

SMP/AMP, ratepayers have yet to see a penny of the millions of dollars owed to them by 

ComEd.   

Consolidation of these dockets – not dismissal – is the appropriate course of action given 

that the reconciliation dockets and any remand or refund proceeding involve a similar question of 

law or fact, and where rights of the parties or the public interest will not be prejudiced by such 

procedure.  83 Ill. Admin. Code 200.600.  As noted in the AG-CUB Motion to Consolidate filed 

in the reconciliation dockets (and Docket No. 09-0263), the Rider AMP reconciliation 

proceedings all involve a Commission assessment of the amount of revenues collected under 

Rider AMP.  Likewise, any Remand proceeding involving the calculation of refunds for 

ratepayers as a result of the Second District Court’s reversal of Rider SMP/AMP must, by 

definition, assess the amount of revenues collected under the rider.  Dismissal of the Rider AMP 

reconciliation dockets would confound the Commission’s obligation to reconcile AMI pilot costs 

with revenues collected under the Rider with costs and evaluate the amount of refund owed 

ratepayers in a Remand proceeding in this docket.    

A utility cannot retain the money collected after the Court declared the rates unlawful.  

Independent Voters v. Illinois Commerce Comm’n, 117 Ill.2d 90, 102-04 (1987).  Ratepayers are 

entitled to a fair accounting of the revenues collected from the date of the Court’s initial reversal 

of the Rider, September 30, 2010.  See ComEd I, 405 Ill.App.3d at 415.  ComEd asserts that it 

“has no reason to anticipate that, if a reconciliation error is identified, it cannot be resolved by 

agreement.” ComEd Motion at 12, par. 39.  While the People and CUB would like to share 

ComEd’s optimism about reaching agreement on any issue related to this case, certainly the 

Company’s positions advocated before the Second District Appellate Court and the Commission 
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in (1) ComEd I, (2) the remand of ComEd I, (3) its appeal of the remand of ComEd I and (3) 

ComEd II suggest skepticism and metaphorical battle armor is more the order of the day.  

ComEd’s Motion to Dismiss the very reconciliation proceedings that will assist the Commission 

in assessing the accounting of revenues collected under Rider AMP and refunds owed should be 

denied.   

WHEREFORE, the People of the State of Illinois and the Citizens Utility Board 

respectfully request that the Commission deny ComEd’s Motion to Dismiss this proceeding. 

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 
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