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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  ) 

        ) Docket No. 09-0263 

Petition to approve an Advanced Metering Infrastructure ) 

Pilot Program and associated tariffs    ) 

PEOPLE OF THE STATE OF ILLINOIS’ AND 

 THE CITIZENS UTILITY BOARD’S 

REPLY TO COMMONWEALTH EDISON COMPANY’S  

RESPONSE TO THE PEOPLE’S AND CITIZENS UTILITY BOARD’S  

MOTION TO INITIATE REMAND PROCEEDING 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State 

of Illinois (“the People”); and the Citizens Utility Board (“CUB”), through its attorney; 

pursuant to 83 Ill. Admin. Code 200.190, hereby reply to Commonwealth Edison Company’s 

(“ComEd”) and the Commission Staff’s (“Staff”) Responses to the People’s and CUB’s 

Motion to Initiate Remand Proceedings in the above-captioned docket, filed in light of the 

Illinois Appellate Court’s reversal in People of the State of Illinois, ex rel. v. Illinois 

Commerce Comm’n, 2012 IL App (2d) 100024 (“ComEd II”) of the Commission’s October 

14, 2009 Order approving Rider AMP and AMP-CA, and the Illinois Supreme Court’s denial 

of ComEd’s and the Commission’s Petitions for Leave to Appeal.   

I. THE COMMISSION IS OBLIGED UNDER INDEPENDENT VOTERS 

  OF ILLINOIS TO MAKE RATEPAYERS WHOLE FOR REVENUES 

  COLLECTED UNDER A TARIFF DECLARED UNLAWFUL. 

 

Both ComEd and the Commission Staff argue that the Commission lacks the 

jurisdiction and authority to conduct remand proceedings in this docket because the Appellate 

Court did not remand this case.  ComEd Response at 2; Staff Response at 3.  Both ComEd 

and Staff cite the case of Dalan/Jupiter, Inc. v. Draper and Kramer, Inc. 372 Ill.App.3d 362, 

368, 865 N.E.2d 442, 448 (First Dist. 2007) (“Dalan”), citing Watkins v. Dunbar, 318 Ill. 

174, 177 (1925) as support for the proposition that when a judgment is reversed without 
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remanding, a lower court lacks jurisdiction to take action that necessarily follows from the 

reversal.   

In Dalan, the Plaintiff sued defendants for breach of contract, seeking payment of 

commission under mortgage brokerage agreement. The trial court awarded damages to the 

plaintiff, including attorney fees, although plaintiff's pleadings had not requested attorney 

fees. The Defendants appealed, and the Appellate Court reversed, with no remand.  The 

Defendants then petitioned the Court below for attorney fees and costs. The trial court 

dismissed first defendant's petition, as untimely.  The Defendant appealed, and the Appellate 

Court dismissed the appeal, and remanded.  While that appeal was pending, the first 

defendant filed claims against plaintiff for breach of contract, subrogation, and unjust 

enrichment, alleging first defendant's contractual right to attorney fees and costs. The Circuit 

Court granted summary judgment to plaintiff as to the unjust enrichment claim, later granted 

summary judgment to plaintiff as to the other claims, based on res judicata, and awarded 

attorney fees to plaintiff as discovery sanction against first defendant.  The relevant question 

on appeal in the Dalan case is whether the appellant's failure to raise the issue of its 

entitlement to attorney fees and costs in a contract dispute in this court bars it from asking the 

trial court to award fees and costs provided for in the contract. The Appellate Court held that 

the doctrine of res judicata bars the appellant's claim for fees and costs, and that the attempt 

to collect those fees from the trial court when no remand had issued was impermissible under 

law.  

The Dalan ruling is distinguishable in light of the fact that the central question related 

to the Court’s failure to remand was whether the original defendant could seek attorneys’ fees 

with the same trial court when he had not filed such a claim in the original proceeding, and 

no remand had issued from the appellate court.  This claim for fees and costs was separate 

from and did not automatically flow from the merits in the Court’s original reversal, which 



3 
 

had meaning standing on its own.  In the instant case, the reversal cannot be isolated from the 

relief that naturally flows from it – a refund.  The People and CUB are not requesting relief 

which could have been claimed, but was waived, in the original Commission proceeding, as 

was the case in Dalan.  Rather, the People and CUB seek only the remuneration owed 

ratepayers as a result of the Commission’s approval of a rider deemed unlawful by the 

Appellate Court in the ComEd II decision.  The Second District Court’s reversal in ComEd  I 

and ComEd II is meaningless if the Commission does not take the necessary steps to calculate 

and order a refund.   

Illinois Courts have also repeatedly held that a reversal abrogates the lower court’s 

decree and leaves the cause as it stood prior to its entry, restoring the parties to their original 

positions.  In re Marriage of Lehr, 317 Ill.App.3d 853, 740 N.E.2d 417 (First Dist. 2000) 

(“Lehr”).  It is well settled that upon the reversal of a judgment, the party that received 

benefits is obliged to make restitution.  Buzz Barton & Associates v. Giannone, 108 Ill.2d 

373, 381-82, 483 N.E.2d 1271, 1275 (1985). As the Lehr Court noted, the Appellate Court 

“does not issue advisory opinions.”  Lehr, 317 Ill.App.3d at 859 

The fact remains that absent Commission action initiating a calculation of the refund 

owed ratepayers, ComEd will retain monies it collected under riders the Appellate Court 

reversed as unlawful.  Like its holdings on the effect of reversals of circuit court rulings, the 

Illinois Supreme Court has held that once a rate order is set aside on appeal, the utility cannot 

continue to benefit from what has been determined to be unlawful portions of a rate increase.  

Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 (1987) 

(“Independent Voters”).  The mandate of the Illinois Appellate Court that reversed the 

Commission’s Rider AMP decision has issued.  The Commission is thus obliged to ensure 

that ComEd is not unjustly enriched by allowing the Company to retain the revenues that 

http://web2.westlaw.com/find/default.wl?mt=93&db=578&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2000604658&serialnum=1985149295&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=8DB69392&referenceposition=1275&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=93&db=578&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2000604658&serialnum=1985149295&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=8DB69392&referenceposition=1275&rs=WLW13.01
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were collected under the unlawful Rider SMP/AMP after the Illinois Appellate Court held it 

unlawful.   

II. THE COMMISSION SHOULD EITHER INITIATE A REMAND OR 

  UTILIZE THE PENDING RIDER AMP RECONCILIATON DOCKETS 

  FOR PURPOSES OF CALCULATING THE REFUND OWED  

  RATEPAYERS. 

 

Notwithstanding Staff’s position that no remand can proceed in Docket No. 09-0263, 

Staff makes clear that its position “should not be construed to mean that Staff is taking a 

position at this point in time as to whether a refund of any moneys collected under Rider 

AMP is or is not appropriate.” Staff Response at 4.  Staff then references the two pending 

Rider AMP reconciliation proceedings, Docket Nos. 11-0459 and 12-0371 (both on hold 

pending ComEd’s and the Commission’s unsuccessful filing of Petitions for Leave to Appeal 

before the Illinois Supreme Court), and states that “the issue of whether a refund of any 

moneys collected under Rider AMP is or is not appropriate will be addressed in those 

proceedings.” Id.   

For its part, ComEd makes clear that it will challenge any claim by stakeholders that 

refunds should be calculated in the pending Rider AMP reconciliation proceedings.  The 

Company has moved to dismiss both of these dockets, arguing that the Commission lacks 

jurisdiction to continue any kind of reconciliation in light of the Second District Appellate 

Court’s ruling in ComEd II, which reversed the Commission’s approval of the rider.  The 

Company also makes clear that it will oppose any claim that refunds are owed dating from 

the date of the original reversal of Rider SMP/AMP on September 30, 2010 in 

Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 

685, 688 (2
nd

 Dist. 2010) (“ComEd I”). ComEd Response at 7, footnote 7.    

ComEd’s own Bridge Tariff petition, filed shortly after the Second District Appellate 

Court’s September 30, 2010 decision reversing the Commission’s approval of Rider 
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SMP/AMP, which requested Commission inclusion of AMI pilot expenses in the test year 

and pro forma amounts that established rates in Docket No. 10-0467, was specifically 

premised on the argument that but for adoption of the Bridge Tariff, ComEd would lose any 

chance of cost recovery of the pilot expenses as of September 30, 2010 – the date of the 

ComEd I ruling, because refunds would be owed ratepayers.  ComEd stated: 

To be sure, recovery of Smart Grid costs via rate cases is no 

long-term solution.  It only works at all because ComEd 

happens to have a pending general rate case on file with an 

adjusted test year that can encompass the otherwise 

unrecoverable AMI Pilot costs. Nor is it a complete solution. 

Even if it is adopted, ComEd will lose millions of dollars in 

authorized return of and on AMI investments that would 

otherwise have accrued between September 30, 2010, and when 

new rates reflecting the current rate base will be approved 

(unless, of course, the Appellate Opinion is reversed), assuming 

the Appellate Court opinion is not overturned. But, the Bridge 

Tariff does balance the interests of ComEd, consumers, and the 

many parties who support the AMI Pilot, and it allows ComEd 

to proceed with the AMI Pilot without going still further “in the 

hole” until Alternative Regulation or some other cost recovery 

structure is in place. As a result, ComEd will be able to 

complete the Pilot as ComEd hoped with the exception of 

certain discretionary customer service, information gathering, 

and communication activities and the use of a third-party 

contractor to assist ComEd with the evaluation. 

 

ComEd Bridge Tariff Petition at 5-6, attached to this Response as Appendix A.  Yet 

ComEd’s Response in this docket makes clear it will challenge any claim for refunds as of 

the September 30, 2010 date, notwithstanding its representations to the Commission in its 

Bridge Tariff petition.  

What is clear is that an accounting for the revenues collected under Rider AMP must 

occur.  Without waiving the argument that a remand can and should ensue in this docket, the 

People and CUB will not dispute Staff’s position that the reconciliation proceedings in 

Docket Nos. 11-0459 and 12-0371 can likewise suffice as a venue for the calculation of a 

refund owed ratepayers.  Either way, an accounting must promptly commence with due haste 

for purposes of calculating a refund for ComEd customers who paid unlawful surcharges as a 
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result of the Commission’s September 10, 2008 rate order, which first approved Rider SMP, 

and the Commission’s October 14, 2009 Order, which authorized the specific charges to be 

collected through the rider, renamed Rider AMP
1
.   To not initiate a Remand would render 

the Second District opinions in both ComEd I and ComEd II meaningless and little more than 

advisory rulings, and permit ComEd to be unjustly enriched by retaining payments from 

ratepayers to which it had no lawful right.  Failure to provide a refund would force ComEd 

customers to pay a rate that the Illinois Appellate Court has held to be in excess of rates 

established under proper criteria and would raise due process questions.  See Independent 

Voters, 117 Ill.2d at 104.   

WHEREFORE, the People and CUB urge the Commission to either (1) initiate a 

Remand proceeding in this docket for purposes of calculating the refund owed ratepayers as a 

result of the Commission’s reversal in ComEd II or (2) enter an order directing that the refund 

calculation be incorporated in the Rider AMP reconciliation dockets, 11-0459 and 12-0371.  

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 
 Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 

E-mail:  klusson@atg.state.il.us 

 

                                                           
1
  ComEd purports to “correct” an introductory sentence in the AG-CUB Motion by pointing out the fact 

that ComEd renamed the Rider SMP approved in Docket No. 07-0566 when it filed its compliance filing back in 

October of 2008 and before it filed its Rider AMP surcharge petition in Docket No. 09-0263.  ComEd Response 

at 5.  Aside from the fact that the general statement was not technically incorrect, but rather a form of shorthand, 

this fact only highlights that Rider SMP and Rider AMP are and always have been one and the same for 

purposes of the eventual refund calculation, just as the Appellate Court found the riders to be “identical” in 

ComEd II.  See ComEd II,  par. 25. 

mailto:klusson@atg.state.il.us
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____________________________ 

      Julie Soderna, Director of Litigation 

      CITIZENS UTILITY BOARD 

      309 W. Washington, Suite 800 

      Chicago, IL  60606 

      (312) 263-4282  

      jsoderna@citizensutilityboard.org 

 

 

 

Dated :   January 25, 2013 
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