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 The Staff of Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, in accordance with 83 Illinois Administrative Code 200.190 

and the schedule established by the Administrative Law Judge (“ALJ”), hereby 

submits this Response to Commonwealth Edison Company’s (“ComEd” or 

“Company”) Verified Motion to Dismiss the Two Rider AMP Reconciliation 

Dockets (“Motion”) and states as follows: 

I. Introduction  

1. Docket No. 09-0263 authorized ComEd’s advanced metering  

infrastructure pilot program (“AMI pilot”) and Rider AMP. (Final Order, Docket No. 

09-0263, October 14, 2009) Rider AMP required ComEd to submit to the 

Commission an annual reconciliation report and file a petition seeking initiation of 

a docketed AMP reconciliation proceeding. (Ill. C. C. No. 10, Original Sheet No. 

236.4)   
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2. On June 1, 2011, ComEd filed a Verified Petition for Reconciliation  

Under Rider AMP – Advanced Metering Program Adjustment, Ill. C. C. No. 10, 

1st Revised Sheet No. 223, et seq., as later modified by ComEd’s General Terms 

and Conditions, Ill. C. C. No. 10, Original Sheet No. 203.1 (the “Bridge Tariff”), 

regarding the calendar year 2010 reconciliation period. This Petition initiated 

Docket No. 11-0459. On June 1, 2012 ComEd filed another Verified Petition for 

Reconciliation Under Rider AMP, as later modified by the Bridge Tariff, regarding 

the calendar year 2011 reconciliation period. This subsequent Petition initiated 

Docket No. 12-0371. 

3. On March 19, 2012, the Appellate Court Second District issued a  

Decision (“Appellate Court decision”) on the Attorney General’s appeal of Docket 

No. 09-0263. The Appellate Court’s opinion concluded:1

In ComEd, we held that the Commission abused its discretion in 
approving Rider SMP, because the rider amounts to improper 
single-issue ratemaking. Consistent with ComEd and the 
procedural background of this appeal, we hold that (1) collateral 
estoppel and the law of the case bar recovery through Riders AMP 
and AMP-CA and (2) the Commission abused its discretion in 
approving Riders AMP and AMP-CA, because, like Rider SMP, 
they amount to improper single-issue ratemaking. 

  

 
For the preceding reasons, the decision of the Commission to 

allow ComEd to recover the costs of Phase 0 and the CAP through 
Riders AMP-CA is reversed. 

 
Reversed. 

  
 (People of the State of Illinois, ex rel., v. Illinois Commerce Commission, 
2012 IL App (2d) 100024) 

  

                                            
1 ComEd and the Commission filed Petitions for Leave to Appeal (“PLA”) with the Illinois Supreme 
Court and those PLAs were denied. A Mandate was issued on November 9, 2012 and stated that 
“in accordance with the views expressed in the attached Decision the judgment of the trial court is 
Reversed.” 
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4. On January 15, 2013, ComEd filed its Motion to dismiss Docket Nos.  

11-0459 and 12-0371 (“reconciliation dockets”) arguing the March 19, 2012 

Appellate Court Decision reversing the Commission’s approval of Rider AMP 

eliminated the legal basis of the reconciliation dockets. (Motion, ¶1) Staff’s 

response follows. 

II. Argument 

5. ComEd claims that the Appellate Court’s decision eliminated the legal  

basis for the reconciliation dockets. (Motion, ¶1) Staff’s responds that Rider AMP 

required ComEd to submit to the Commission an annual reconciliation report and 

file a petition seeking initiation of a docketed AMP reconciliation proceeding 

which among other things was to examine the reasonably incurred expenses and 

capital expenditure for ComEd’s Advanced Metering Program. (Ill. C. C. No. 10, 

Original Sheet No. 236.4) The Appellate Court’s decision did not revoke or 

negate the requirement for ComEd to submit an annual reconciliation report and 

file a petition for a reconciliation of Rider.  The Appellate Court’s decision 

addressed the Commission abusing its discretion by approving a rider that 

amounted to improper single-issue ratemaking.  

6. ComEd does not cite any legal authority for its position that the  

Appellate Court’s decision somehow no longer requires it to participate in the 

required reconciliations. The Appellate Court’s decision should not be applied to 

negate ComEd’s obligations under Rider AMP to participate in the reconciliation 

proceedings as ComEd suggests. If ComEd wants to negate its obligation under 

Rider AMP to participate in the reconciliation proceedings, then the same 
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principle would apply to the rates ComEd collected through Rider AMP. That is 

ComEd would then be required to refund all the money that was collected 

through Rider AMP. ComEd does not propose that result.  

7. ComEd further argues that the reconciliation proceedings were not  

required by the Bridge Tariff,2

                                            
2 The Commission approved ComEd’s Bridge Tariff on December 2, 2010 (See Docket No. 10-
0597) The Bridge Tariff modified Rider AMP to allow ComEd to recover certain operating 
expenses in ComEd’s pending rate case, Docket No. 10-0467. 

 quoting the Bridge Tariff: “To the extent that 

provisions in this Advanced Metering Program Billing Provisions subsection are 

different from provisions in Rider AMP, the provisions in this Advanced Metering 

Program Billing Provisions subsection are applicable.” General Terms and 

Conditions, Ill. C. C. No. 10, Original Sheet No. 203.1. ComEd claims that it is 

now “questionable” whether it was required to file reconciliations at all under the 

language of the Bridge Tariff. (Motion, ¶31) First, the fact that ComEd cannot say 

anything more than it is now “questionable” rebuts ComEd’s argument. In 

addition, a plain reading of the Bridge Tariff makes clear that the Bridge Tariff 

only abrogates the language of Rider AMP when the provisions are “different” 

from Rider AMP. The rules of statutory construction are illuminating, if not binding 

on this point:  “A primary rule of statutory construction is that a court must give 

the language of the statute its plain and ordinary meaning.” Village of 

Bolingbrook v. Citizens Utility Co., 267 Ill. App.3d 358, 359 (Ill. App.1994) 

(citation omitted) The Bridge Tariff is silent on the topic of reconciliations which is 

appropriate since the “Approved Expenses” which were the focus of the Bridge 

Tariff were included in the revenue requirement of ComEd’s then-pending 

general rate case, making a reconciliation of those costs unnecessary. Thus, 
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contrary to ComEd’s arguments in opposition, this silence does not mean that 

Rider AMP reconciliations are invalidated.  

8. Conversely, the plain language indicates that when the Bridge Tariff 

does not address a specific provision then the provisions of Rider AMP still apply.    

Additionally, ComEd’s claims that it filed the reconciliations “out of an abundance 

of caution” (Motion, ¶31) should be disregarded. ComEd offers no valid 

explanation for its decision to spend the time and money to prepare and possibly 

litigate proceedings that it believed it were not required by its own tariffs.  

9. ComEd’s Motion continues to make claims that the sole legal basis 

for the reconciliation dockets no longer exists because ComEd’s petitions were 

based on “reconciliation language in a tariff, the approval of which as a cost 

recovery rider has been reversed.” ComEd goes on to assert that the 

Commission no longer has jurisdiction or authority over the reconciliation 

dockets. (Motion, ¶32-34)  Staff renews its response stated above.  

10. Next, ComEd represents in its Motion that it believes that any errors 

in the reconciliations could be resolved by agreement. However, the fact that 

ComEd claims that no errors have been brought to its attention since the filing of 

the reconciliation dockets is not sufficient reason to dismiss the reconciliation 

proceedings. The reconciliation dockets have been in the discovery phase and 

have been continued pending the Appellate Court’s decision. (Tr., October 4, 

2012, pp. 24-25) Staff is not in the position at this point in the proceedings to say 

whether it believes there are errors in the reconciliation proceedings or whether 

the expenses and capital expenditures recovered through the rider were 
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reasonable, and if so, whether any disputes could be addressed by agreement. 

ComEd’s argument is not grounds for dismissal of the reconciliation dockets. 

11. ComEd claims it would be an unnecessary use of resources  

and that it would be prejudiced if the reconciliation dockets proceeded pleading 

“litigation takes time and has costs.” (Motion, ¶40) Again, ComEd offers no valid 

reasons for initiating the reconciliation proceedings if it believed none were 

required. Staff believes it would be prejudicial to ratepayers to allow ComEd to 

collect rates under a rider yet not to be accountable through a required 

reconciliation. In addition, the fact that “ComEd’s pre-filed testimony no longer fits 

the changed legal circumstances”  (Id.) should be given no merit. No one is 

“compelling” ComEd to offer the testimony it previously filed and ComEd is 

certainly familiar with the Commission’s Rules of Practice which would allow for 

ComEd to amend its testimony. Again, these arguments do not merit dismissal of 

the reconciliation dockets. 

12.  Lastly, Staff believes the reconciliation dockets can address 

refunds, if any, in the most efficient manner; however, Staff is not taking a 

position at this point in time as to whether a refund of any monies is or is not 

appropriate.  

 

III. Conclusion 

WHEREFORE, for all the reasons set forth above, Staff respectfully 

requests that ComEd’s Motion be denied.  
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Respectfully submitted,  
      
__________________________ 
Megan C. McNeill 
Michael J. Lannon 
Jessica L. Cardoni 
Kimberly Swan 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, C-800 
Chicago, Illinois 60601 
Phone: (312) 793-2877 
 
mmcneill@icc.illinois.gov 
mlannon@icc.illinois.gov 
jcardoni@icc.illinois.gov 
kswan@icc.illinois.gov 
 
 

January 25, 2013     Counsel for the Staff of the  
Illinois Commerce Commission 
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