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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to approve an Advanced Metering Infrastructure 
Pilot Program and associated tariffs  

: 
: 
: 
: 

 
No. 09-0263 
 

COMMONWEALTH EDISON COMPANY’S VERIFIED 
RESPONSE TO THE AG-CUB MOTIONS TO CONSOLIDATE 

Commonwealth Edison Company (“ComEd”) responds as follows to the Motions to 

Consolidate Illinois Commerce Commission (the “Commission” or “ICC”) Docket 

Nos. 09-0263, 11-0459, and 12-03711 (“Motion to Consolidate”) filed by the Illinois Attorney 

General’s Office’s (the “AG”) and the Citizens Utility Board’s (“CUB”).  This Response is being 

filed simultaneously in each Docket, differing only in the captions, and in one exhibit, as 

explained below.  The Motion to Consolidate should be denied. 

I. INTRODUCTION 

The Commission approved ComEd’s 2010-2011 advanced metering infrastructure pilot 

program (the “AMI Pilot”) and “Rider AMP”2 in its October 14, 2009, final Order (“AMP 

Order”) in Docket 09-0263. 

                                                 
1  Those three Dockets are: (1) Commonwealth Edison Company: Petition to Approve an Advanced 

Metering Infrastructure Pilot Program and Associated Tariffs, ICC Docket No. 09-0263 (“Docket 09-0263”), rev’d 
as to the approval of cost recovery under Rider AMP, People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, et 
al., 2012 IL App (2d) 100024 (Ill. App. Ct. 2nd Dist. March 19, 2012) (“Rider AMP Appeal”), appeal denied (Ill. 
Sept. 26, 2012); (2) Commonwealth Edison Company: Petition for Reconciliation Under Rider AMP, ICC Docket 
No. 11-0459 (“Docket 11-0459”); and (3) Commonwealth Edison Company: Petition for Reconciliation Under 
Rider AMP, ICC Docket No. 12-0371 (“Docket 12-0371”). 

2  “Rider AMP” here refers to Rider AMP – Advanced Metering Program Adjustments, Ill. C. C. No. 10, 1st 
Revised Sheet No. 223, et seq. (“Rider AMP”), as modified in connection with the approval of ComEd’s General 
Terms and Conditions, Ill. C. C. No. 10, Original Sheet No. 203.1 (the “Bridge Tariff”).  The Commission also 
approved a separate rider setting the end user rates being studied, but that rider is not at issue here nor was it 
challenged on appeal. 
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On March 19, 2012, the Appellate Court in Rider AMP Appeal reversed the 

Commission’s decision in AMP Order insofar as it authorizes the recovery of certain AMI Pilot 

costs under Rider AMP.  The Court did not strike down the AMI Pilot. 

On January 11, 2013, the AG and CUB filed a Motion to Initiate Remand Proceeding (the 

“Remand Motion”) in Docket 09-0263, and, in conjunction with the Remand Motion, filed the 

Motion to Consolidate.  The Remand Motion seeks a “remand” in Docket 09-0263 to address the 

subject of possible refunds of costs collected under Rider AMP.  On January 22, 2013, ComEd 

and Staff filed their Responses to the Remand Motion, each opposing as unlawful a “remand” 

proceeding in Docket 09-0263 because Rider AMP Appeal did not order a remand. 

On January 15, 2013, ComEd filed its Motion to Dismiss in Dockets 11-0459 and 

12-0371 (the “Motion to Dismiss”) because, in light of Rider AMP Appeal, there is no longer 

authority for such proceedings.  Responses to that Motion are also due today. 

The Motion to Consolidate will be moot if either: (1) the Remand Motion is denied or 

(2) the Motion to Dismiss is granted.  The Motion to Consolidate assumes there is a remand 

proceeding in Docket 09-0263, and it assumes Dockets 11-0459 and 12-0371 remain open.  If 

either assumption proves incorrect, the requested consolidation would be impossible because one 

or more of the Dockets sought to be consolidated will not be open.  In the remainder of this 

Response, ComEd will therefore assume, for analytical purposes and the sake of argument, that a 

remand has been initiated in Docket 09-0263, and that Dockets 11-0459 and 12-0371 have not 

been dismissed.   

This Response demonstrates that, consolidation of Docket 09-0263 with Dockets 11-0459 

and 12-0371 is unwarranted in any event, and there would be unfair prejudice in doing so.  The 

Motion to Consolidate should be denied. 
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II. DISCUSSION 

The Commission’s rule governing consolidation (83 Ill. Adm. Code § 200.600), provides:  

The Commission or Hearing Examiner may order two or more 
proceedings involving a similar question of law or fact to be consolidated 
where rights of the parties or the public interest will not be prejudiced by 
such procedure.  The Commission or Hearing Examiner may order 
separate proceedings if issues cannot be conveniently disposed of with 
other issues in the proceeding, or if for any other reason severance of the 
parties is required. 

The Motion to Consolidate contends that, if the Commission conducts a remand 

proceeding to address possible refunds in Docket No. 09-0263, then it should be consolidated 

with Docket Nos. 11-0459 and 12-0371.  The Motions to Consolidate, assuming it is not moot as 

noted in the Introduction above, is ill-founded, for several reasons. 

First, the Motion to Consolidate rests on a false equivalence between the refund issues 

that the AG and CUB seek to pursue in their proposed remand in Docket 09-0263 and the issues 

raised by the reconciliation approval Petitions filed in Dockets 11-0459 and 12-0371.  

Paragraph 8 of the Motion to Consolidate suggests that the standards for consolidation under 83 

Ill. Adm. Code § 200.600 are met here because all three Dockets involve the amount of revenues 

collected under Rider AMP.  However, the proposed remand and Dockets 11-0459 and 12-0371 

address Rider AMP revenues for differently defined periods, and for different purposes.  The AG 

and CUB assert that ComEd must refund the amounts collected under Rider AMP after 

September 30, 2010, when the Appellate Court reversed on cost recovery principles grounds the 
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Commission’s September 11, 2008, approval as modified of a proposed Rider SMP.3  Motion to 

Consolidate at ¶¶ 9, 14.  The Petition initiating Docket No. 11-0459 sought approval of ComEd’s 

reconciliation of costs and revenues under Rider AMP in the full calendar year 2010.  Docket 

No. 12-0371’s Petition sought the same approval as to calendar year 2011.  Neither 

reconciliation Petition addressed the amount collected in 2012, although Docket 12-0371 

included the amount that the reconciliation of 2011 indicated should be collected as 

reconciliation adjustments in 2012.4  Docket Nos. 11-0459 and 12-0371, moreover, involved the 

prudence and reasonableness of AMI Pilot costs and compliance with Rider AMP, not the 

possibility of refunds based on the theory that approval of cost recovery under Rider AMP was 

unlawful. 

Second, consolidation is not necessary or efficient.  Even if a “remand” proceeding were 

initiated in Docket 09-0263, there is no fact that the AG, CUB, or any other party cannot 

discover or present in evidence in such a “remand” that requires consolidating it with Dockets 

11-0459 and 12-0371.  Indeed, if a party wishes to present in such a “remand” relevant 

                                                 
3  Commonwealth Edison Company v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389 (Ill. App. Ct. 

2nd Dist. 2010) (“Rider SMP Appeal”), appeal denied (Ill. March 30, 2011).  The facts relating to proposed 
Rider SMP are discussed further below. 

ComEd does not fully agree with the legal principles that the Motion to Consolidate states or implies with 
regard to when refunds are owed.  For example, the contention that the possible refund period begins after 
September 30, 2010, is contrary to law, such as Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill. 
2d 90 (1987) (“IVI”), and disregards the Appellate Court’s February 11, 2011, motion ruling denying the AG’s 
request for summary reversal and a remand in the appeal from Docket 09-0263.  Moreover, ComEd contends that 
the decision to order a refund in this type of circumstance is an equitable decision to be made by a court.  See, e.g., 
IVI, 171 Ill. 2d. at 101, 104; but cf. Commonwealth Edison Co., ICC Docket No. 07-0566 (Order on Remand 
Feb. 23, 2012) at 42-44, ComEd’s appeal pending.  However, the subject of whether to order refunds and, if so, in 
what amounts, is not at issue here, and ComEd fully reserves and does not waive any contentions, rights, and 
defenses on that subject. 

4  The Rider AMP adjustments as such were in 2010 and 2011.  There also were amounts collected in 2011 
based on the reconciliation of 2010, and amounts collected in 2012 based on the reconciliation of 2011.  No further 
amounts have been or will be billed under Rider AMP in 2013 or thereafter. 

The Motion to Consolidate (at ¶ 12) notes that Rider AMP still appears on ComEd’s website.  However, the 
mandate was only recently issued in Rider AMP Appeal to the Commission (November 9, 2012) and posted on 
e-Docket (November 29, 2012).  ComEd planned to cancel Rider AMP (and “Rider AMP-CA”, which although not 
struck down, is now moot) in the near future. 
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information included in ComEd’s filings or discovery responses in Dockets 11-0459 and 

12-0371, there is no reason to assume ComEd would not agree to that fact, unless that 

information is incorrect or has changed.  Consolidating the Dockets is not a necessary or efficient 

means to get data, or have it admitted. 

The assertion of the Motion to Consolidate (at ¶ 13) that, if a “remand” is opened in 

Docket No. 09-0263, the parties “would be conducting three separate hearings with many of the 

same witnesses, on the same subject matter, absent consolidation” is simply incorrect.  There no 

longer is any basis for hearings in Docket Nos. 11-0459 and 12-0371, because of Rider AMP 

Appeal, as discussed in the Motion to Dismiss.  Further, the three Dockets would involve 

determination of issues as to three different specified periods, to be assessed for different 

purposes.  As noted above, the reconciliations, if any, will consider issues of accuracy, not 

refunds based on a court decision.5 

Third, contrary to the Motion to Consolidate (at ¶ 14), there would be unfair prejudice if 

the three Dockets were consolidated.  There will be unnecessary use of resources of the 

Commission and the parties, and ComEd will be unfairly prejudiced, if Docket Nos. 11-0459 and 

12-0371 continue and are litigated.  Litigation takes time, and has burdens and costs.  There is no 

good reason for litigation over approval of the reconciliations, in light of Rider AMP Appeal, 

and/or the apparent lack of any material dispute of their accuracy, as noted above.  In addition, 

the pre-filed testimony of ComEd in Dockets 11-0459 and 12-0371 was prepared for other 

purposes.  It addresses the prudence and reasonableness of the AMI Pilot costs and compliance 

with the tariff in 2010 and 2011, not the legal theories and proposed refunds sought by AG-CUB.  

                                                 
5  No claim that either reconciliation contains any specific errors has yet been brought to ComEd’s 

attention, although the Petitions were filed some time ago.  While the two Rider AMP reconciliation approval 
Dockets have been continued, discovery was conducted by Staff, the AG, and CUB in Docket 11-0459.  The 
discovery, to ComEd’s understanding, did not identify any errors. 
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Were these Dockets to go forward blended together, ComEd would need to consider to what 

extent the changed circumstances require additional or revised testimony, and, if so, whether or 

to what extent ComEd needs to file and offer different testimony. 

Finally, ComEd notes that while the relevant underlying history is straightforward, the 

Motion to Consolidate does not get it right.  Dockets 11-0459 and 12-0371 related exclusively to 

the approval of the reconciliations of funds collected in 2010 and 2011, respectively, under 

authority of Rider AMP.  However, the Motion to Consolidate confuses a proposed “Rider SMP” 

and a prior Rider AMP, which the Commission approved in ComEd’s 2007 rate case, with the 

relevant Rider AMP, approved in Docket No. 09-0263, under which all funds were collected.  

That subject was addressed in detail in the Motion to Dismiss filed in Docket Nos. 11-0459 and 

12-0371.  Rather than repeat that in the instant Response, ComEd is attaching hereto as Exhibit 1 

to this Response in Docket No. 09-0263 only, a copy of the Motion to Dismiss. 

Therefore, for the foregoing reasons, the Motion to Consolidate should be denied. 

Dated: January 25, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:      
 One of its attorneys 

Thomas S. O’Neill 
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Commonwealth Edison Company 
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John P. Ratnaswamy 
Carla Scarsella 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2850 
glenn.rippie@r3law.com 
john.ratnaswamy@r3law.com 
carla.scarsella@r3law.com 

Counsel for Commonwealth Edison Company 
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