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1            JUDGE RILEY:  Pursuant to the direction

2 of the Illinois Commerce Commission, I call

3 Docket 12-0372.  This is a complaint by Patrick

4 Dillon vs. Commonwealth Edison Company as to

5 ComEd's refusal to move a pole from his driveway.

6 The location of the pole is not in compliance with

7 ICC's administrative code on utility pole location

8 in Chicago, Illinois.

9                   And, Mr. Dillon, you are

10 appearing without counsel at this point; is that

11 correct?

12            MR. DILLON:  That's correct.

13            JUDGE RILEY:  And is it correct that the

14 address you're -- in question is strictly

15 5301 North New England Avenue in Chicago?

16            MR. DILLON:  That's right.

17            JUDGE RILEY:  Thank you.

18                   Mr. Goldstein, would you enter an

19 appearance for ComEd, stating your name and --

20            MR. GOLDSTEIN:  Yes.  For Commonwealth

21 Edison Company, Mark L. Goldstein, 3019 Province

22 Circle, Mundelein, Illinois 60060.  My telephone
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1 number is (847) 949-1340.  With me this morning is

2 Erin Buechler of ComEd as well as two ComEd

3 witnesses.

4            JUDGE RILEY:  All right.  Thank you.

5                   Mr. Dillon, the first move is

6 yours.  I trust that you have come ready to present

7 your case.

8            MR. DILLON:  Yes, sir, I have.

9                     (Witness sworn.)

10            JUDGE RILEY:  Please proceed.

11            MR. DILLON:  Thank you.

12 WHEREUPON:

13                   PATRICK DILLON,

14 called as a witness herein, having been first duly

15 sworn, was examined and testified as follows:

16                 DIRECT EXAMINATION

17            MR. DILLON:  My name is Patrick Dillon.

18 I live at 5301 North New England in Chicago, and

19 I'm here seeking an ICC directive to relocate the

20 Edison pole located in the driveway of my home at

21 5301 North New England.  The driveway is on the

22 Berwyn side of the house.  I believe the location
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1 of the pole violates the requirement of the ICC's

2 administrative code, specifically Title 92,

3 transportation.  I can read this whole heading if

4 you would like.

5            JUDGE RILEY:  No.  I can take

6 administrative notice of it.  Just read the

7 citation.  What rule or regulation is that?

8            MR. DILLON:  Underlined between

9 Chapter One, Department of Transportation,

10 subchapters small F, highways; Part 530,

11 accommodation of utilities on right-of-way;

12 Section 530.450, above-ground facilities, power,

13 and communication lines.

14            JUDGE RILEY:  And just read the specific

15 portion that you're --

16            MR. DILLON:  Yes.  The specific

17 portion --

18            JUDGE RILEY:  -- that's relevant.

19            MR. DILLON:  -- goes to -- it's page 3

20 of the -- it's four pages on page 3, and I've got

21 it highlighted -- I'll wait a second -- on

22 Exhibit 1, page 3.  It's under the heading of
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1 "Conventional Highways" with a small parenthesis C

2 to the left, parenthesis, longitudinal lines,

3 parenthesis capital A, overhead power and

4 communication lines longitudinal to the centerline

5 of conventional state highways shall be of single

6 pole construction located as near as practicable to

7 the right-of-way line and as nearly parallel to the

8 right-of-way line as reasonable pole alignment will

9 permit it.  Parenthesis, small I -- and this is the

10 paragraph that I believe applies specifically --

11 "In urban areas where pavement is curbed, poles are

12 to be as remote as practicable from the curb with a

13 minimum distance of 1.5 feet behind the face of the

14 curb."  And then double small I, parenthesis, "In

15 urban areas where pavement is uncurbed, pole shall

16 be as remote from the pavement as practicable with

17 a minimum distance of 4 feet outside the outer

18 shoulder line of the roadway and not within the

19 clearing."  So, again, I believe first (i) applies

20 more specifically to my case.

21                   As the photo exhibit indicates

22 and illustrates, the curb ends right at the pole,
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1 but I believe there's enough curb there where (i)

2 applies.  But you could also use (ii) for the

3 unpaved.  That would be within the requirements as

4 well, 4 feet back.

5            JUDGE RILEY:  One thing I just want to

6 clarify very quickly.  You mentioned earlier that

7 your driveway was on the Berwyn side.  That's

8 Berwyn Avenue or Berwyn Street?

9            MR. DILLON:  That's correct, Berwyn

10 Street.

11            JUDGE RILEY:  Were you just making a

12 reference to a photograph --

13            MR. DILLON:  That photograph --

14            JUDGE RILEY:  -- at the Respondent's

15 table?

16            MR. DILLON:  Yes.  It would be my

17 Exhibit 3, photograph.  I have a series of

18 photographs, just different angles.

19            JUDGE RILEY:  I see.  You've got them

20 over there.

21            MR. DILLON:  I'll continue from my

22 notes.
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1                   The pole on my driveway is

2 six inches from the face of the curb based on how I

3 measured it, nowhere near the code's required

4 1.5 feet, 18 inches.  Section small (i) also

5 states, quote, Poles are to be as remote as

6 practicable from the curb.

7                   Now, Webster's defines

8 "remote" -- I'll read from it.  I just downloaded

9 it this morning -- separated by an interval space

10 greater than usual as definition one; definition

11 two, far removed in space, time, or relation; and

12 definition three -- kind of my favorite, out of the

13 way -- secluded.  The example they give is, "a

14 remote cabin in the hills."  I think there's

15 nothing remote about the location of the pole in my

16 driveway.

17            JUDGE RILEY:  Okay.  That's argument,

18 but that's okay.

19            MR. DILLON:  Picking up on that, I

20 believe most people would agree from a commonsense

21 perspective that there's nothing remote about the

22 location of this or any other utility pole in this
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1 or any other driveway, especially when there is

2 ample space for this pole next to my garage --

3 roughly 20, 25 feet further north in a straight

4 line.

5                   The pole on my driveway, as I

6 says, is about 25 feet closer to a large-diameter,

7 medium-pressure gas main which is buried beneath

8 Berwyn than it needs to be.  Why have a potential

9 lightning rod, which all utilities are, any closer

10 to a large-diameter, medium-pressure main than is

11 necessary?  I know this because I've seen the

12 survey marks for many years walking up and down

13 Berwyn with my dogs.  I'm a 33-year retired

14 employee from Peoples Gas, 31 years in the service

15 department.  So I know this.  I've talked to the

16 bag man who knows about names -- they're friends of

17 mine.  Am I saying it's unsafe?  No.  I'm just

18 saying it's unwise to have a pole closer to a

19 medium-pressure, large-diameter main than it needs

20 to be.  This is my opinion.  This is how I'm wired.

21 For 31 years --

22            JUDGE RILEY:  Okay.
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1            MR. DILLON:  -- that's what I did, look

2 for hazards.

3            JUDGE RILEY:  You're saying that the

4 pole -- if it's not unsafe now -- Where is this gas

5 main?

6            MR. DILLON:  It's in the street.  Not in

7 the parkway, but in the street.  And at some point,

8 it reduces from 36 inches to 24.  It goes east to

9 Natoma, then goes north and dead-ends at Taft High

10 School.  And, eventually, they've got this ongoing

11 medium-pressure project now that's going to last

12 for 30 years.  They're eventually going to convert

13 my house and all the houses around to a

14 medium-pressure service.  Right now I have a

15 low-pressure service.  I don't mean to get into

16 this jargon, but that main is there -- it's either

17 36 inches or 24 inches.  It depends on where it's

18 reduced.  But either way, I just think it's not

19 wise.  It's my opinion.  I'm not saying it's

20 unsafe, just not a wise location for all things

21 considered based on how I'm wired as a 31-year

22 gas --
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1            JUDGE RILEY:  All right.

2            MR. DILLON:  That said, let's turn the

3 page.  Now, in motions filed on behalf of his

4 client seeking dismissal of this case,

5 Mr. Goldstein has countered that Berwyn Avenue is

6 not a highway; therefore, invalidating 530's

7 requirement, in his opinion, pertaining to the

8 pole.  I just simply disagree.  IDOT's document,

9 which I refer here to as Exhibit 2 that I handed

10 over, titled "Highway Jurisdiction Guidelines for

11 Highway and State" -- "Highway and Street Systems"

12 states on page 2, which I've highlighted, what

13 their definition of a highway is.

14                   So on page 2, 1-3 under the

15 underscored definition of "highway," a highway is

16 defined as any -- Now, I underlined that in your

17 exhibit.  That's my underline.

18            JUDGE RILEY:  Go ahead.

19            MR. DILLON:  I just want to make note of

20 that.

21                   Highway is defined as any

22 publicway for vehicular travel which has been
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1 established by statute, dedication, or

2 prescription.  The term highway includes

3 rights-of-way, bridges, drainage, structures,

4 signs, guardrails, and all other appurtenances for

5 vehicular travel.  A highway in a rural area may be

6 called a road.  A highway in a municipality may be

7 referred to as a street.  And then they cite a code

8 number -- a code number next to that.

9                   So based on that definition,

10 IDOT's definition, I believe Berwyn Avenue clearly

11 falls within that guideline.  IDOT uses "highway"

12 as a one-size-fits-all definition of roadways in my

13 opinion.  Otherwise, they would have to define what

14 a street is, what a boulevard is, what an avenue

15 is, what a parkway is, what an alley is, and so on.

16 IDOT does not do that.  They use this one generic

17 term.

18                   Another example of when highway

19 has a wide range of interpretation is cited -- I

20 can cite on Chicago's northwest side, the street

21 Northwest Highway which diagonals starting at

22 Milwaukee where it picks up, slices through the
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1 45th and 44th Wards, is just a typical busy street

2 even though it's called Northwest Highway with one

3 travel lane in each direction along with one

4 parking lane in each direction.  Northwest Highway

5 also has a CTA bus route with a passenger stop

6 approximately every block just like a typical city

7 arterial street.  So as it is worded,

8 Section 530.450 also supports my contention of

9 Berwyn Avenue falling under the highway IDOT

10 definition.  Also, I refer to small (i),

11 parenthesis:  In suburban areas where pavement is

12 curbed, poles are to be as remote as practicable

13 from the curb with a minimum distance of 1.5 feet

14 behind the face of the curb.  Well, again, they're

15 referring to curbs, streets.  There's no question.

16 My house is in an urban area.  The pavement in

17 question is curbed, as I said, and the pole is

18 nowhere near the required foot and a half behind

19 the face of the curb.  And as the photo, I believe,

20 clearly illustrates, there is nothing at all remote

21 about the location of this pole.

22                   So that said, one last point I
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1 would like to make.  The pole in question is old

2 and it's worn.  I submit this photo as evidence of

3 that.  This pole will probably be replaced much

4 sooner rather than later regardless of what I think

5 of the pole.  I think it's aged, decrepit, and it

6 should be in line for eventual replacement.

7 Therefore, for all the reasons I stated, I

8 respectfully ask the Commission to order

9 Commonwealth Edison to remove their pole from my

10 driveway and move it north into the alley and at

11 their expense.

12            JUDGE RILEY:  That's what I wanted to

13 get to.  Your contention is that it's not only

14 Commonwealth Edison's obligation to move the pole;

15 they have to do so at their own expense.  That's

16 what it states in your complaint.

17            MR. DILLON:  I certainly don't want to

18 pay anything for it, so yes.

19            JUDGE RILEY:  It's not a question of

20 whether you want to pay for it or not.  It is what

21 is the obligation, and that's what I'm trying to

22 get --
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1            MR. DILLON:  I believe they're obligated

2 to pay for the removal of the pole, yes.

3            JUDGE RILEY:  And what -- Do you have

4 any evidence that says that Commonwealth Edison

5 is -- has that requirement --

6            MR. DILLON:  I don't have any --

7            JUDGE RILEY:  -- either to remove the

8 pole or to pay for it?

9            MR. DILLON:  No, I don't.  I'm just

10 using a -- what I would say is a commonsense

11 perspective.  It's their pole.  It's where it

12 should not be, in my opinion, based on the evidence

13 I presented.  Therefore, it should be their

14 obligation and their cost to move it.  That's all I

15 have on that.  I can't say I can cite chapter and

16 verse where it says they should pay for the

17 expense.  I don't have that, sir.

18            JUDGE RILEY:  All right.  I guess my

19 other question is:  When you say that the pole is

20 located in an unwise area due to its proximity to

21 an underground gas main -- Is that correct?

22            MR. DILLON:  That's certainly one
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1 reason, yes.

2            JUDGE RILEY:  (Continuing.) -- what

3 makes it unwise if it's not unsafe?

4            MR. DILLON:  Because it would be better

5 suited just further north.  If there were, for

6 example, a lightning strike, you're not near a

7 large-diameter main.  It's probably a minuscule

8 possibility.  I'm sure it is, but again it's all

9 about odds and decreasing odds of hazard.

10            JUDGE RILEY:  Did you have any other

11 evidence besides the photograph?

12            MR. DILLON:  No, just what I presented.

13            JUDGE RILEY:  Do you have an extra copy

14 of that photograph?

15            MR. DILLON:  I'm supposed to present you

16 a packet.  I'm sorry.

17            JUDGE RILEY:  It's quite all right.

18                     (Documents tendered.)

19            JUDGE RILEY:  Does that essentially

20 complete your case then?

21            MR. DILLON:  Yes, sir.

22            JUDGE RILEY:  Okay.  And I think you
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1 submitted three exhibits to me here.  The Highway

2 Jurisdiction Guidelines, I'm going to mark those as

3 Complainant's Exhibit 1.

4            MR. GOLDSTEIN:  Haven't the exhibits

5 already been marked, Judge?

6            JUDGE RILEY:  They're not marked here.

7            MR. DILLON:  Because I thought I marked

8 the administrative code 1, the highway reference 2,

9 and the photos 3.  I must have --

10            JUDGE RILEY:  I do have the photos

11 marked as Exhibit 3, but the Highway Jurisdiction

12 Guideline doesn't have a --

13            MR. DILLON:  My apology.  That should be

14 2, and No. 1 should be the --

15            JUDGE RILEY:  92 admitted and Illinois

16 Administrative Code?

17            MR. DILLON:  Yes, sir.

18            JUDGE RILEY:  That's No. 1.  And I

19 trust, then, that you are moving for the admission

20 of these three exhibits into evidence?

21            MR. DILLON:  Yes, sir.

22            JUDGE RILEY:  Mr. Goldstein?
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1            MR. GOLDSTEIN:  I have no objection.

2            JUDGE RILEY:  All right.  Complainant's

3 Exhibits 1, 2, and 3 are admitted into evidence.

4                   Mr. Goldstein, do you have any

5 cross-examination for Mr. Dillon?

6            MR. GOLDSTEIN:  Yes.

7                 CROSS-EXAMINATION

8 BY MR. GOLDSTEIN:

9      Q.    Let's look at first, Mr. Dillon, your

10 Complainant Exhibit 1 and look at what you point

11 out as "conventional highways" on page 2 of that

12 exhibit -- I thought it was page 2 of that exhibit.

13 You understand with respect to (c)(1)(a),

14 conventional highways, longitudinal lines, that the

15 lines that run across on your driveway are not

16 longitudinal, but run across your driveway?  Do you

17 understand that?

18      A.    Okay.  Yeah.

19      Q.    And -- So, in effect, what happens is

20 that the definitions that follow are, would you

21 agree, inapplicable to your situation as your pole

22 and lines of your driveway exist today?
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1      A.    I'll leave that for the judge to decide.

2      Q.    All right.  Let's look -- So you

3 disagree, I assume?

4      A.    I disagree.

5      Q.    Let's look at your Exhibit No. 2, which

6 is the Highway Jurisdiction Guidelines from IDOT,

7 and look at the definition of 1-3, definition of

8 "highway."

9      A.    Yes.

10      Q.    And it says, and as you pointed out in

11 your testimony, at the end of that first paragraph,

12 "A highway in a municipality may be referred to as

13 a street."

14      A.    Right.

15      Q.    Do you see that?

16      A.    Yes.

17      Q.    Is it your testimony that your driveway

18 is a street?

19      A.    No, that Berwyn is a street.

20      Q.    But your driveway is not a street, is

21 it?

22      A.    It's adjacent.
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1      Q.    Your driveway is not a street?

2      A.    Not a street, no.

3      Q.    And with respect to -- again, going back

4 to Title 92, the transportation chapter that you

5 referred to, did you, in your consideration in

6 bringing this complaint and your researching

7 through IDOT provisions, look at Section 530.10,

8 the purpose section of Title 92?

9      A.    I don't have it before me.

10      Q.    Well, why don't you read this.

11      A.    Is it in the evidence you gave me?

12      Q.    Yes.  Well, it isn't in the evidence I

13 gave you.  Perhaps you can read Section A, if you

14 would.

15      A.    Section A, "The purpose of this part is

16 to establish policy and procedures for

17 accommodating utilities on right-of-way of the

18 Illinois state highway system which will provide a

19 public benefit consistent with the preservation of

20 integrity, safe usage, and visual qualities of the

21 state highway system.

22      Q.    And do you believe that your driveway is



38

1 part of the Illinois state highway system?

2      A.    No, but I believe the street Berwyn is.

3      Q.    What proof do you have that Berwyn

4 Avenue is part of the state highway system?

5      A.    It falls under the definition of highway

6 as I read into the testimony earlier.

7      Q.    And have you contacted IDOT to determine

8 from IDOT whether or not Berwyn Avenue is a state

9 highway?

10      A.    No, I have not.

11      Q.    Now, in the wintertime when it does

12 snow, Berwyn Avenue gets plowed, does it not?

13      A.    Yes, it does.

14      Q.    Does the Illinois state highway -- IDOT

15 plow that highway, your street?

16      A.    No.  It's the City of Chicago when they

17 come by.

18      Q.    So it's not a state highway, is it?

19      A.    I won't go that far.  It just so

20 happens --

21      Q.    It's not a state highway if IDOT --

22      A.    I think it falls under the definition as
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1 I read into the evidence earlier.

2      Q.    Well, then why doesn't IDOT plow it?

3      A.    You have to ask.  I don't know.  Is

4 anyone here from IDOT?  Maybe they can answer that.

5 I can't answer that question.

6      Q.    Now, you're not really asserting, are

7 you, that because of the location of the pole in

8 your driveway, that there is a safety concern with

9 respect to that pole as it relates to the gas main

10 in the middle of Berwyn Avenue?

11      A.    No, I am not.  As I said earlier, I just

12 think there's a better location for it.  I don't

13 think it's a wise location based on what I said

14 earlier in the context of safety.

15            MR. GOLDSTEIN:  I have nothing else,

16 Judge.

17                 CROSS-EXAMINATION

18 BY JUDGE RILEY:

19      Q.    I just want to go back very quickly,

20 Mr. Dillon.  Which came first, the pole or the

21 driveway?

22      A.    That's a good question.  I know the
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1 house was built in, I think, 1936, and it looks

2 like the house may well have been the first house

3 back in the day built on that block and then the

4 others followed.  That might have -- For all I

5 know, that might have been the original pole and

6 they branched out from there.  I don't know.

7      Q.    How long have you occupied the home?

8      A.    We moved in in August of 2004.

9      Q.    And was the pole there?

10      A.    Yeah.  And I lived -- if I may add, I

11 lived just a half a block south the prior 18 years,

12 5235 New England.  So I know that the pole was

13 there that entire time as well.

14      Q.    So you're telling me it's been there for

15 22 years that you know of?

16      A.    Yes.

17            MR. GOLDSTEIN:  I have one additional

18 question, if I may, Judge.

19            JUDGE RILEY:  Go ahead.

20                RECROSS-EXAMINATION

21 BY MR. GOLDSTEIN:

22      Q.    Now, with respect to the ComEd utility
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1 pole in your driveway, does it cause a problem

2 getting in or out of your garage with that pole on

3 the driveway?

4      A.    That's a good question.  I park -- We

5 have two cars.  It's a two-car garage, my wife and

6 myself.  I park on the side closest to the pole.

7 So I'm the one who manages that on a daily basis.

8 My wife is further away.  So it's not a problem for

9 her.  For me, it's just one more item I have to

10 look out for.  And since you asked, what triggered

11 my whole thought process on this a year or so ago

12 was the driveway a half a block east of me at

13 5301 North New England, which is an identical

14 setup, the pole in the driveway.  And as I'm

15 walking my dog past it one day, I see broken

16 taillight glass right at the base of that pole.

17 And I always -- I had always thought from the time

18 I moved in that our pole was in an awkward spot.

19 This is a duplicate layout, and I see this broken

20 taillight glass.  It just got me thinking, Why is

21 this pole there?  That's what triggered my whole

22 process.
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1                   Has it been a problem for me so

2 far?  Not so far, but it's just one more item I

3 have to look out for as I'm backing in and out,

4 looking out for kids that walk back and forth to

5 Garvy School, which is one block east right on

6 Berwyn.  So that's the best I can answer that

7 question.

8      Q.    Let me ask another question, if I may.

9      A.    Sure.

10      Q.    I'm a little confused as to if the pole

11 were to be relocated, where would you propose it be

12 relocated to?

13      A.    Why don't we refer to the photos so

14 everybody's onboard.

15      Q.    Good idea.

16      A.    If we can use that Exhibit 2 with the

17 white Edison coupe.

18            JUDGE RILEY:  That's all Exhibit 1.

19 It's just two different photos of Exhibit 1?

20            THE WITNESS:  Right, with the white

21 Edison coupe.

22                   Does everybody see the downspout
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1 on the garage right behind the white Edison coupe?

2 In that vicinity, typically that's how they're laid

3 out.  As I walk through the neighborhood, since I

4 filed this case, I paid attention to pole

5 locations.  And that's usually how it's laid out.

6 The pole is right at that edge of the garage so

7 it's out of the way of pedestrian traffic.  It just

8 seems like the best place.

9            MR. GOLDSTEIN:  Thank you.  I have

10 nothing else.

11            JUDGE RILEY:  All right.  That's all the

12 questions that I have.  Let's take a break for a

13 couple of minutes.

14                   Mr. Goldstein, I take it you're

15 going to be prepared to start your own case in

16 chief?

17            MR. GOLDSTEIN:  That is right, Judge.

18                     (A short break was had.)

19            JUDGE RILEY:  We'll go back on the

20 record.

21            MR. GOLDSTEIN:  Judge, our first witness

22 is Bob Serksnas.  I would like to call him and have
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1 him sworn.

2                     (Witness sworn.)

3 WHEREUPON:

4                  ROBERT SERKSNAS,

5 called as a witness herein, having been first duly

6 sworn, was examined and testified as follows:

7                 DIRECT EXAMINATION

8 BY MR. GOLDSTEIN:

9      Q.    Mr. Serksnas, please state your name for

10 the record and spell your last name.

11      A.    It's Bob Serksnas, S E R K S N A S.

12      Q.    And you are employed by ComEd; is that

13 correct?

14      A.    Yes.

15      Q.    And what is your position with ComEd?

16      A.    It's senior design engineering tech.

17      Q.    And how long have you been a senior

18 engineering design tech with ComEd?

19      A.    Well, I've been with the company a

20 little over 30 years, and half that time has been

21 in that business.

22            JUDGE RILEY:  I have to ask you to keep
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1 your voice level up so the court reporter can hear

2 you.

3            THE WITNESS:  Sorry.

4            JUDGE RILEY:  It's all right.

5 BY MR. GOLDSTEIN:

6      Q.    So you've been a senior design tech 15

7 or 16 years?

8      A.    Yes.

9      Q.    And please describe for us your

10 educational background.

11      A.    I have an electronics engineering degree

12 from DeVry.

13      Q.    And you've been at the property --

14 Mr. Dillon's property, have you not?

15      A.    Yes.

16      Q.    And when were you out there?

17      A.    I'm going to say, you know, it was March

18 or April of last year.

19      Q.    And based upon your visit to the

20 property, you have first-hand knowledge of the

21 electric facilities that serve the property; is

22 that right?
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1      A.    Yes.

2      Q.    And you actually met with Mr. Dillon at

3 the property, did you not?

4      A.    Yes.

5      Q.    And you took photos of the location of

6 the pole as it relates to the property, did you

7 not?

8      A.    Yes.

9      Q.    Let me show you what's been marked as

10 ComEd Group Exhibit No. 1, which consists of two

11 photos.  Are those the photos that were taken at

12 the time of your visit to the property?

13      A.    Yes, they are.

14      Q.    And do they accurately show what is

15 depicted as part of the property of Mr. Dillon?

16      A.    Yes.

17      Q.    Could you just go through the first and

18 second photos and describe what we're looking at?

19      A.    Basically we're describing the pole in

20 the right-of-way nearest the west side of the alley

21 and adjacent to Berwyn.

22      Q.    All right.  Now, let me show -- And what
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1 does the second photo show?

2      A.    The second is actually looking west to

3 show where the pole sits, you know, in the

4 right-of-way closer to the driveway of Mr. Dillon.

5      Q.    Now, the pole as it sits in Mr. Dillon's

6 driveway in relation to the gas main in the center

7 of Berwyn Avenue, is there any kind of a safety

8 hazard or a problem with that pole as it relates to

9 the gas main?

10      A.    No, because we put arresters on the

11 transformer poles in case there are lightning

12 strikes.  So the arrester basically takes a

13 lightning strike if there was one, but we have

14 those every so many feet on those poles.

15            JUDGE RILEY:  And it's called an

16 arrester.

17            THE WITNESS:  Arrester, yes, lightning

18 arrester, A R R E S --

19            JUDGE RILEY:  All right.

20 BY MR. GOLDSTEIN:

21      Q.    Let me show you what's been marked as

22 ComEd Exhibit No. 2.  Could you describe what is
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1 shown on that exhibit, Mr. Serksnas?

2      A.    Basically, it shows that -- how wide the

3 driveway is to the curb line and the measurement,

4 nine inches, is from the center of the pole to the

5 curb.

6      Q.    And that is the way you would measure

7 the distance from the curb to the pole?

8      A.    Yes.

9      Q.    And what we're looking at in ComEd

10 Exhibit 2 is a sketch of the pole as it relates to

11 the -- to Mr. Dillon's property?

12      A.    Yes.

13      Q.    Is that right?

14      A.    Yes.

15      Q.    Is there anything else you would like to

16 point out with respect to that particular sketch?

17      A.    No.

18      Q.    All right.  Let me hand you what's been

19 marked as ComEd Exhibit No. 3.  Do you have that in

20 front of you?

21      A.    That's the customer working agreement.

22      Q.    Could you identify what's shown on ComEd
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1 Exhibit No. 3?

2      A.    That is basically the cost of moving the

3 pole either to the property line or to the corner

4 of the garage, but pretty much we put the poles on

5 the property line between each customer.

6      Q.    And when you were out at the Dillon

7 property, did you provide this letter and work

8 agreement to Mr. Dillon?

9      A.    Yes.

10      Q.    And did you have a discussion with

11 Mr. Dillon with respect to the work agreement?

12      A.    I talked to Mr. Dillon when I rang the

13 doorbell.  He came out.  He said that -- I told him

14 that basically I have a cost here, and I wanted him

15 to -- you know, to hand it over to him.  And he

16 would not take it.  He said he wasn't going to sign

17 any paperwork or not even look at it.

18      Q.    Now, let me show you what has been

19 marked as ComEd Exhibit No. 5.  Mr. Serksnas, could

20 you describe what is shown on ComEd Exhibit 5

21 that's a group exhibit?

22      A.    Basically, it's a maintenance
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1 designation of the highway system within Cook

2 County.

3      Q.    Is that the Illinois Department of

4 Transportation highway system?

5      A.    Yes, and it's a general overview of a

6 specific portion of Mr. Dillon's property.

7      Q.    Could you go through --

8      A.    Of the street.

9      Q.    Could you go through each one of the

10 pages of Exhibit No. 5 and show -- tell us what's

11 shown on the next page?

12      A.    Basically, this is saying the major

13 IDOT -- it looks like IDOT highways.

14      Q.    And the third page?

15      A.    Same.

16      Q.    As well as the fourth page?

17      A.    Yes.

18      Q.    Now, these maps that were provided in

19 this ComEd Group Exhibit 5, those were provided to

20 you, were they not, by --

21      A.    Yes.

22      Q.    -- the Illinois Department of
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1 Transportation?

2      A.    That's Steve Rosato.  He's the IDOT

3 coordinator.

4      Q.    As you viewed those particular maps,

5 Mr. Serksnas, is Berwyn Avenue listed as an

6 Illinois state highway?

7      A.    No.

8      Q.    And, obviously, you agree that the

9 driveway to Mr. Dillon's residence is not an

10 Illinois state highway?

11      A.    Yes.

12      Q.    And with respect to Berwyn Avenue, is it

13 a maintenance road as part of the Illinois state

14 highway system?

15      A.    No.

16      Q.    Do you believe that the ComEd utility

17 pole in Mr. Dillon's driveway is properly located?

18      A.    Yes.

19      Q.    And could you explain why?

20      A.    The pole's in the alley ROW, R O W, of

21 the pole lines.  So the pole does not interfere

22 with the alley or the garage.
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1      Q.    And R O W stands for what?

2      A.    Right-of-way.

3      Q.    And how far is the pole from the alley

4 right-of-way line?

5      A.    That is nine inches to the center of the

6 pole, roughly.

7            MR. GOLDSTEIN:  I have nothing else for

8 Mr. Serksnas.  I would move into evidence ComEd

9 Exhibits 1, 2, 3, and 5.

10            JUDGE RILEY:  I take it you're not

11 moving Exhibit 4?

12            MR. GOLDSTEIN:  Exhibit 4 will be

13 handled by Mr. Mueller, who is our next witness.

14            JUDGE RILEY:  All right.

15                   Mr. Dillon, do you have any

16 objection to the admission of Exhibits 1, 2, 3, and

17 5?

18            MR. DILLON:  No, I don't, your Honor.

19            JUDGE RILEY:  Then Exhibits 1, 2, 3, and

20 5 are admitted into evidence.

21                   Excuse me.  Mr. Dillon, do you

22 have any questions for the witness?
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1            MR. DILLON:  Yes, if I can just have a

2 brief moment.

3                     (Brief pause.)

4                 CROSS-EXAMINATION

5 BY MR. DILLON:

6      Q.    One question I have.  How old is this

7 pole?

8      A.    It could be from 1918.  We have -- The

9 poles aren't that old, if you're asking that

10 question.

11      Q.    You don't keep records of --

12      A.    No.  We have records, yes.

13      Q.    You don't have them with you today?

14      A.    That, I don't.

15      Q.    How often is the pole inspected -- or a

16 pole inspected?

17      A.    Those poles are inspected probably every

18 other year.

19      Q.    Every other year?

20      A.    Uh-huh.

21      Q.    You don't have any inspection reports

22 with you --
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1      A.    No.

2      Q.    -- that you could --

3      A.    No.

4      Q.    So I can't ask you if any of these

5 inspector reports mention anything or question

6 anything about the pole being in the driveway.

7            MR. DILLON:  That's all I have.  Thank

8 you.

9            JUDGE RILEY:  No further questions?

10            MR. DILLON:  No further questions.

11            MR. GOLDSTEIN:  I have no redirect,

12 Judge.

13            JUDGE RILEY:  Thank you very much.

14                   Do you have another witness?

15            MR. GOLDSTEIN:  Yes, I do.  I'll call

16 William Mueller.

17            JUDGE RILEY:  Please proceed.

18

19

20

21

22
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1                     (Witness sworn.)

2 WHEREUPON:

3                  WILLIAM MUELLER,

4 called as a witness herein, having been first duly

5 sworn, was examined and testified as follows:

6                 DIRECT EXAMINATION

7 BY MR. GOLDSTEIN:

8      Q.    Mr. Mueller, please state your name for

9 the record and spell your last name.

10      A.    William Mueller, M U E L L E R.

11      Q.    And you are also employed by ComEd; is

12 that right?

13      A.    Yes.

14      Q.    And what is your current title with

15 Commonwealth Edison?

16      A.    I'm a principal rate administrator in

17 the retail rates department.

18      Q.    And how long have you been employed by

19 ComEd?  And please give us some background as to

20 what other positions you've held in ComEd.

21      A.    I've worked for ComEd for 35 years.

22 Most of my career has been in distribution
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1 engineering and the regulatory area.

2      Q.    And what are your duties as principal --

3 as a principal rate administrator?

4      A.    I prepare directives.  I assist in

5 training and provide guidance so that the ComEd

6 policies are administered in compliance with the

7 tariffs on file with the Commission.

8      Q.    And you've provided testimony before at

9 other proceedings before this Commission; is that

10 correct?

11      A.    Yes.

12      Q.    And what is the purpose of your

13 testimony in this proceeding?

14      A.    Well, my purpose is to discuss how the

15 location of the pole in question in Mr. Dillon's

16 residence relates to the tariffs and the Public

17 Utilities Act.

18      Q.    Let me show you what's been marked as

19 ComEd Exhibit No. 4, which is ComEd's General Terms

20 and Conditions Sheet 154.  Do you have that in

21 front of you?

22      A.    Yes.



57

1      Q.    Can you tell us how that relates to

2 the -- Mr. Dillon's residence tariffs?

3      A.    Yeah.  The general terms and conditions

4 is one of the tariffs on file with the ICC, the

5 Commerce Commission, and it states that ComEd

6 provides distribution facilities that are adequate,

7 safe, reliable, and economic and in compliance with

8 Section 8401 of the Public Utilities Act.

9      Q.    Is the pole that is on Mr. Dillon's

10 property in compliance with the Public Utilities

11 Act and the rules and regulations of the

12 Commission?

13      A.    Yes.

14      Q.    ComEd also has a franchise agreement

15 with the City of Chicago, does it not?

16      A.    Yes, it does.  And it has franchise

17 agreements with almost all the municipalities that

18 are served.

19      Q.    And could you explain how this franchise

20 agreement relates to the pole located at the Dillon

21 residence?

22      A.    The franchise agreement with the City of
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1 Chicago allows ComEd to install its facilities in

2 the public right-of-way inside that municipality.

3 The alley and Berwyn Avenue are inside the

4 municipality, or the city of Chicago, and are

5 located properly inside those rights-of-way.

6      Q.    To your knowledge, has IDOT -- the

7 Illinois Department of Transportation or the

8 Chicago Department of Transportation requested

9 ComEd to move the utility pole on Mr. Dillon's

10 driveway?

11      A.    No, they have not.

12      Q.    And if Mr. Dillon requests the movement

13 of the pole as he's described in his testimony this

14 morning, under ComEd's tariffs, who would be

15 responsible to pay for that relocation?

16      A.    Since the pole is located in the

17 right-of-way in an adequate, safe, reliable manner,

18 ComEd tariff General Terms and Conditions and

19 Rider NS, Nonstandard Services and Facilities,

20 would require that the person that asks the

21 relocation to be made would have to bear the cost.

22      Q.    And that Rider NS, the nonstandard
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1 facilities, is part of what tariff?

2      A.    It's part of the tariff filed with the

3 Commission.  The formal title is Rider NS,

4 Nonstandard Services and Facilities.

5      Q.    And that's sheet -- what number?

6      A.    This is Sheet No. 277.

7      Q.    Based upon your review of ComEd's

8 applicable tariffs, do you have a conclusion with

9 respect to the utility pole that is in Mr. Dillon's

10 driveway?

11      A.    My opinion is that the pole in question

12 is located properly inside the right-of-way in an

13 adequate, safe, reliable manner.  And if Mr. Dillon

14 would like the pole to be relocated, I believe that

15 under Rider NS, it states that the customer who

16 makes that request for the removal is responsible

17 to bear that cost.

18      Q.    Now, if the Commission were to require

19 ComEd to relocate the pole at ComEd's expense, what

20 would that mean to other customers of ComEd?

21      A.    Well, that cost then would end up -- it

22 would be recovered through a revenue requirement
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1 paid by other rate payers.

2            MR. GOLDSTEIN:  I have nothing else of

3 the witness.  I would move into evidence ComEd

4 Exhibit No. 4.

5            JUDGE RILEY:  I'm going to take that

6 under advisement.  I've got a number of questions.

7                   The first thing I want to ask is

8 a matter of housekeeping, Mr. Goldstein.  I don't

9 have any notes that reflect that there was any

10 testimony with regard to Exhibit 2.  Now, I realize

11 that I admitted that into evidence.  That's a

12 situation sketch.

13            MR. GOLDSTEIN:  I believe that

14 Mr. Serksnas described it and showed that the pole

15 was nine inches to the center of the pole from the

16 curb.

17            JUDGE RILEY:  All right.  I just wanted

18 to make sure.  I didn't have the notes.

19                   Mr. Mueller, what was the

20 franchise agreement that you were referring to with

21 the City?

22            THE WITNESS:  The franchise agreement
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1 is -- in order for ComEd to put its facilities

2 inside of a municipality, Chicago being one of

3 those, the municipality has to agree to that, and

4 that is done through a franchise agreement.  And

5 when we have that agreement, the company is allowed

6 to put its facility in the road right-of-way inside

7 that municipality.

8            JUDGE RILEY:  Do you have that franchise

9 agreement in front of you?

10            THE WITNESS:  I do not.

11            JUDGE RILEY:  Mr. Goldstein, were you

12 going to move for the admission of a franchise

13 agreement into evidence?

14            MR. GOLDSTEIN:  I guess you can take

15 administrative notice of it, but I would be happy

16 to provide it, I guess.

17            JUDGE RILEY:  Can you get that without

18 any difficult?  Can you mark that as Respondent's

19 Exhibit 6?

20            MR. GOLDSTEIN:  I'll provide that and

21 also provide it to Mr. Dillon.

22            JUDGE RILEY:  Mr. Mueller, the complaint
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1 states that when ComEd visited the site and

2 determined that it was the complainant's

3 responsibility to move the pole and they said it

4 would cost $9,000, do you know where that

5 9,000-dollar figure came from?

6            THE WITNESS:  Well, I know our new

7 business engineering group, which Bob is a part of,

8 did the calculation on the cost to relocate it.

9            JUDGE RILEY:  All right.  And you were

10 testifying to Rider NS.  That's not contained on

11 Exhibit 4, is it?

12            MR. GOLDSTEIN:  No, it is not, Judge,

13 but it is part of the pleadings that are part of

14 this case.  It's part of our motion to dismiss and

15 responses thereto.

16            JUDGE RILEY:  Do you want to move that

17 into evidence?

18            MR. GOLDSTEIN:  I certainly could,

19 Judge.  If you would like to have it marked as

20 ComEd Exhibit No. 7, I'll move it into evidence.

21            JUDGE RILEY:  I do know what you're

22 referring to.  I have a copy of it, but -- Okay.
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1 You're moving -- Exhibit 6 we're going -- I'm going

2 to treat as a late-filed exhibit.

3            MR. GOLDSTEIN:  Correct, Judge.

4            JUDGE RILEY:  And Exhibit 7 is Rider NS.

5                   Mr. Dillon, do you have any

6 objection to the admission of Exhibits 4, 6, or 7

7 into evidence?

8            MR. DILLON:  No.

9            JUDGE RILEY:  All right.  Respondent's

10 Exhibits 4, 6, and 7 are admitted into evidence.

11                   Let the record reflect that

12 Rider NS is part of Tariff Illinois Commerce

13 Commission No. 10, Original Sheet No. 277.

14            MR. GOLDSTEIN:  That is correct, Judge.

15            JUDGE RILEY:  Rider NS, Nonstandard

16 Services and Facilities applicable of all rates.

17 And it's my understanding, then, that the exhibits,

18 it's all just one page; is that correct?

19            MR. GOLDSTEIN:  That is correct, Judge.

20 I guess, Judge, also as part of one of our

21 pleadings was -- as part of the general terms and

22 conditions of the tariff is ILCC No. 10, Original
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1 Sheet No. 156.

2            JUDGE RILEY:  Right.

3            MR. GOLDSTEIN:  I guess we can also put

4 that into evidence as another tariff that is

5 applicable to distribution facilities.

6            JUDGE RILEY:  And that would be marked

7 as Exhibit 8?

8            MR. GOLDSTEIN:  Yes.

9            JUDGE RILEY:  Mr. Dillon, I'm going to

10 show you what Counsel has been referring to.

11 You're making decisions on these exhibits without

12 seeing them, and I want to make sure that you get

13 it clear.  That's the Rider NS, the nonstandard

14 service.

15            MR. DILLON:  Okay.

16            JUDGE RILEY:  And this is the general

17 terms and conditions that he was talking about with

18 the copies.

19            MR. DILLON:  Okay.  Appreciate it.

20            JUDGE RILEY:  And, Mr. Goldstein, you'll

21 get a copy of the franchise agreement to

22 Mr. Dillon?
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1            MR. GOLDSTEIN:  That's correct, Judge,

2 we will.  I assume, without knowing specifically,

3 that the franchise agreement is quite voluminous,

4 but I will attempt to provide it to everybody.

5            JUDGE RILEY:  How voluminous is it?

6            MR. GOLDSTEIN:  I don't know.  It's been

7 a long time since I've seen it.

8            JUDGE RILEY:  Could it be 100 pages, 50?

9            MR. GOLDSTEIN:  I would assume.

10            MR. MUELLER:  Closer to 50.

11            MR. GOLDSTEIN:  If you would like, I

12 could provide the cover sheet and the relevant

13 portions of it.  I think that would be a lot

14 easier.

15            JUDGE RILEY:  Could you do that without

16 going through a great amount of difficulty?

17            MR. GOLDSTEIN:  Yes.

18            JUDGE RILEY:  What I'm going to do is

19 I'm going to rescind my ruling on Respondent's

20 Exhibit 6.  Once I see the exhibit and get -- I'm

21 going to give Mr. Dillon a chance to object.  This

22 is a document he hasn't seen nor have I.
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1            MR. DILLON:  I can object; is that

2 right, sir?

3            JUDGE RILEY:  Well, once you see the

4 document.

5            MR. DILLON:  Once I see it.  Okay.

6            JUDGE RILEY:  It's a standard agreement

7 between the City and ComEd.

8            MR. DILLON:  Oh, the franchise

9 agreement.

10            MR. GOLDSTEIN:  I would note that, as

11 Mr. Mueller has testified, there's a franchise

12 agreement with every municipality, which is served

13 by ComEd.

14            JUDGE RILEY:  Right.

15            MR. GOLDSTEIN:  And I assume most of

16 them are pretty standard.

17            JUDGE RILEY:  Mr. Dillon, I'll ask you

18 then:  Are you familiar with these franchise

19 agreements in your experience with Peoples Gas?

20            MR. DILLON:  Peoples Gas doesn't have a

21 franchise agreement with the City of Chicago.  That

22 much, I do know.
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1            JUDGE RILEY:  So then you wouldn't have

2 seen one of these before?

3            MR. DILLON:  No.

4            JUDGE RILEY:  As I said, I'm going to

5 hold the ruling on Respondent's Exhibit 6 in

6 abeyance until you can -- If you can call up the

7 relevant portion of Respondent's Exhibit 6 and get

8 it to the parties, then we can take a look at it.

9 And, again, I'll allow Mr. Dillon a chance to

10 object if he wants -- if he so desires.

11                   I don't have any further

12 questions.

13                   Mr. Dillon, I do have one last

14 piece of housekeeping to take care of.  With regard

15 to your photos, Complainant's Exhibit 3, did you

16 take these photos?

17            MR. DILLON:  Except for the Google Earth

18 one, sir.  There's one that's marked "Google

19 Earth."  Other than that, yes, I took them.

20            JUDGE RILEY:  Where did the Google Earth

21 photo come from?

22            MR. DILLON:  I just downloaded --
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1            JUDGE RILEY:  Obviously, Google.

2            MR. DILLON:  Just downloaded it off --

3            JUDGE RILEY:  It's computer-generated,

4 then?

5            MR. DILLON:  That's right.

6            JUDGE RILEY:  But you did the

7 generation?

8            MR. DILLON:  That's right.

9            JUDGE RILEY:  I have no further

10 questions for Mr. Mueller.  Do you have any

11 cross-examination?

12            MR. DILLON:  If I can go back to

13 Mr. Serksnas, is that --

14            JUDGE RILEY:  Well, hold on.  We've got

15 to dispense with Mr. Mueller first.

16            MR. GOLDSTEIN:  I'll allow to ask

17 questions of Mr. Serksnas if you can finish with

18 Mr. Mueller first.

19            MR. DILLON:  I have no questions for

20 Mr. Mueller.

21            JUDGE RILEY:  Okay.  Mr. Serksnas, will

22 you please -- You're still under oath.  And I have
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1 one question for you myself, but I'll wait for

2 Mr. Dillon.

3                   Mr. Dillon, please proceed.

4             FURTHER CROSS-EXAMINATION

5 BY MR. DILLON:

6      Q.    Mr. Mueller referred to the tariff

7 portion of why there would be a charge for the

8 customer, and you testified that he came to my door

9 and I refused to accept the contract.  Did we have

10 any discussion prior to that about cost that I

11 might have to pay?  Wasn't that the first time

12 money was ever mentioned?  We didn't discuss it at

13 all at our prior meeting in my driveway a week or

14 so prior?

15      A.    That is correct.

16            MR. DILLON:  Thank you.  No further

17 questions.

18            JUDGE RILEY:  The only question I have

19 is, what is the effect of an arrester on lightning?

20            THE WITNESS:  Basically, if lightning

21 hit that pole, the arrester takes the grunt of the

22 thousands of volts that hits that pole.
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1            JUDGE RILEY:  And that --

2            THE WITNESS:  It's a safety device.

3            JUDGE RILEY:  It prevents damage

4 otherwise to the pole and to the wire?

5            THE WITNESS:  To the lines and down the

6 line, all the transformers.

7            JUDGE RILEY:  So it's there for the

8 purpose of absorbing the shock of the lightning?

9            THE WITNESS:  Yes.

10            JUDGE RILEY:  Nothing further?

11            MR. GOLDSTEIN:  Nothing else.

12            JUDGE RILEY:  Thank you.

13                   Well, the situation is that we've

14 got an outstanding Respondent's Exhibit 6.  We've

15 got to get copies of 7 and 8.

16                   Mr. Dillon, did you have any

17 closing remarks that you wanted to make?

18            MR. DILLON:  No.  I think I pretty well

19 covered my case.

20            JUDGE RILEY:  Do you have anything

21 further, Mr. Goldstein?

22            MR. GOLDSTEIN:  I think it's pretty
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1 clear, Judge, that Mr. Dillon's driveway, based

2 upon his own testimony, is not part of the Illinois

3 state highway system.  It's also clear from the

4 testimony that Berwyn Avenue is not part of the

5 Illinois state highway system.  His whole case

6 rests upon the fact that he claims that it is.  It

7 obviously is not.  He's made the request to

8 relocate the pole.  And under ComEd's tariffs, it's

9 a nonstandard service.  Mr. Dillon is responsible

10 for the payment of the relocation of the pole, and

11 obviously neither the Illinois Department of

12 Transportation nor the Chicago Department of

13 Transportation has made such a request to relocate

14 the pole.  The pole, as it stands right now, is not

15 a safety concern and is not an egress and --

16 ingress and egress concern into Mr. Dillon's

17 driveway.  Therefore, I respectfully request that

18 the complaint be denied.

19            JUDGE RILEY:  Mr. Dillon, counterpoint?

20            MR. DILLON:  I disagree.  I never

21 claimed that my driveway was part of a highway.  I

22 only said that Berwyn was adjacent.  And as I read
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1 the rules, specifically the administrative code,

2 Berwyn and my driveway are adjacent.  And as I read

3 the rules under Bureau of Roads and Streets IDOT, a

4 highway fell within the definition of Berwyn as I

5 said prior.  So I just disagree with Mr. Goldstein,

6 and I believe that it is Edison's responsibility to

7 move the pole at their expense in the interest of

8 safety.

9            JUDGE RILEY:  Okay.  All right, then.

10 The procedure, as it stands right now, then, is --

11 What I will do is wait until I get the transcript,

12 which is roughly a two-week period, at which time

13 I'll review the transcript and I will prepare

14 what's called a proposed order and this will be

15 submitted to the parties with the decision that I

16 intend to submit to the commissioners.  And once

17 you receive the proposed order, you will be given a

18 deadline to provide exceptions and you will file

19 those with the Office of the Chief Clerk verified

20 just as you filed the original complaint.  And the

21 parties would state where they feel I've

22 misinterpreted facts, the law, any mistakes that
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1 they think they perceive I might have made, to

2 bring that out in the exceptions.  I will review

3 those exceptions, incorporate them into the final

4 order, and submit that to the Commission for the

5 disposition.  The Commission can either adopt it in

6 whole or in part or send it back to me for

7 additional hearings, but that's the procedure as it

8 stands as of now.  I was going to say that the

9 parties are also entitled to submit closing briefs

10 if they want to, but do you feel that necessary?

11            MR. DILLON:  I don't.

12            MR. GOLDSTEIN:  I would just state,

13 Judge, that I believe that the pleadings themselves

14 thus far should stand as the closing briefs.

15            JUDGE RILEY:  I'm sorry?

16            MR. GOLDSTEIN:  The pleadings that have

17 been filed in this proceeding should stand as the

18 closing briefs.

19            JUDGE RILEY:  Okay.  All right, then.

20            MR. GOLDSTEIN:  We're going to provide

21 copies of ComEd Exhibit 7 and 8.

22            JUDGE RILEY:  So all that's left, then,
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1 is the relevant portion of Exhibit 6?

2            MR. GOLDSTEIN:  Correct.

3            JUDGE RILEY:  Again, that's going to be

4 marked as a late-filed.  And once I received that,

5 then I'll give Mr. Dillon an opportunity to object.

6 Then we'll -- I'll make a ruling on Exhibit 6.  If

7 there's nothing further, then I will direct the

8 court reporter to mark this matter heard and taken.
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