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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to Determine the Applicability of 
Section 16-125(e) Liability to Events Caused  
by the February 1, 2011 storm systems 

: 
: 
: 
: 
: 

 
No. 11-0662 
 

BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Brief on Exceptions (“BOE”) 

under Section 10-111 of the Public Utilities Act (the “PUA”), 220 ILCS 5/10-111, Section 200.830 

of the Rules of Practice of the Illinois Commerce Commission (the “Commission” or “ICC”), 

83 Ill. Admin. Code § 200.830, and the schedule established by the Administrative Law Judge.  

Separate numbered Exceptions to the Proposed Order (“PO”) are filed simultaneously. 

I. INTRODUCTION 

The February 1, 2011 blizzard was the third-largest snow storm ever in northern Illinois.  

Dubbed by the National Oceanic and Atmospheric Administration as “one of the most powerful 

winter storms in history,” its 20-plus inches of snow, high winds, sub-zero wind chills, and 

lightning led numerous local governments to declare states of emergency, closed thousands of 

schools and business, rendered roads (including, famously, Chicago’s Lake Shore Drive) 

impassable, and damaged and disrupted infrastructure across the region.  The Proposed Order 

correctly concluded that the widespread damage this storm caused to ComEd’s system was 

unpreventable.  PO at 23.  Moreover, through efforts that no witness criticized in any respect, 

ComEd restored service to 48% of all interrupted customers within 4 hours, to more than 65% 

within 8 hours, and to 90% within 18 hours.  Maletich Dir., ComEd Ex. 3.0, 13:278-283.  At a 

minimum, ComEd is entitled to the waiver that the Proposed Order recommends.   
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While the February 2011 blizzard tops the record books, Illinois routinely experiences 

destructive storms, and blizzards, tornadoes, derechoes, and other severe weather regularly 

damage utility systems across the nation.  No electric delivery system, no matter how well it is 

designed, operated, constructed, and maintained, is exempt.  Legislatures and regulators have 

long understood the need to balance the cost of building and maintaining ever tougher and more 

redundant utility systems against the costs to customers and society.1  Across the country, that 

balance is struck through ratemaking; by both reviewing and regulating prospectively utility 

system design, construction, and operation; by setting performance standards, targets, and goals; 

and even by sanctioning utilities when they violate the law or act imprudently.2  In Illinois, the 

General Assembly, through the Energy Infrastructure Modernization Act,3 has also taken strong 

steps to promote grid modernization and additional investment in smart grid technologies, as 

well as to establish the financial certainty that such an investment requires. 

Literally nowhere, however, has unlimited strict liability been imposed on utilities for 

customer damages and municipal expenses without proof of imprudence, let alone while 

prohibiting recovery of the potentially staggering costs of such liability.  And, never has a utility 

been required to defend itself against such a risk, in the context of damage from severe weather 

that can and will strike again and again, year after year.  Indeed, no network service provider, 

from telecommunication providers to railroads, has been held strictly liable for damages from 

service disruptions caused by weather beyond its control.   

                                                 
1  The law both protects utilities’ rights to cost recovery and reflects the public policy choices inherently 

made in balancing increased rates against reducing the risk of interruptions and/or socializing the costs of 
interruptions when they occur.  See Sheffler, 2011 IL 110166 at ¶29, citing Adams, 211 Ill. 2d at 56-57.   

2  See Costello, Ken.  Should Public Utilities Compensate Customers for Service Interruptions?  National 
Regulatory Research Institute, Report 12-08 (July 2012).   

3 Illinois Public Act 097-0616, as amended and supplemented by PA 097-0646. 
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Such liability was never imposed for good reason: it would be dangerous and 

counterproductive.  As former Commission Chair Dr. Philip O’Connor explained (ComEd Ex. 

6.0 REV, 10:222-25), “a central regulatory objective is to maintain conditions that attract 

investment in reliability.  Protecting utilities’ fair opportunity to recover all of their reasonable 

and prudent costs is critical to achieving that” goal.  At the same time, if a utility is proven to 

have been imprudent or negligent in its performance or storm response, traditional regulatory and 

legislative remedies remain available – and those remedies are by no means deficient.  But, no 

utility is immune from severe weather damage, and no utility can act as an insurer of customers’ 

losses due to power interruptions, especially those caused by weather and other acts of God.  

Sheffler, 2011 IL 110166 at ¶¶32-38.   

Yet, the Proposed Order would impose strict liability for routine types of storm damage, 

despite the statute itself saying nothing about being triggered by storms.  Indeed, the plain 

language of Section 16-125(e) applies only when more than 30,000 ComEd customers “are 

subjected to a continuous power interruption of 4 hours or more.”  220 ILCS 5/16-125(e) 

(emphasis added).  That language carefully matches the unprecedented liability Section 16-

125(e) creates to the type of extraordinary interruptions that drove its enactment in the first 

place:  failures of major lines and substations that caused blackouts over a wide area.  It does not, 

and was not intended to, impose that liability for the types of localized interruptions that severe 

weather universally causes.  That conclusion is reflected in the language of the law itself: 

 Section 16-125(e) applies only when a single, continuous interruption meets specific 

criteria.  The General Assembly deliberately and unquestionably used the singular, 

not plural, term “interruption” and underscored that choice by further requiring the 

interruption to be “continuous.”  220 ILCS 5/16-125(e).   
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 An “interruption” is a break in the flow of power at a specific time and place that 

causes a customer or customers to lose service.  A severe storm system like the 

February 2011 blizzard causes hundreds or thousands of separate interruptions, not 

one.  See, e.g., Maletich Dir., ComEd Ex. 3.0, 5:90-97.  Every witness, including for 

Staff and the AG, used the term interruption in this way.  See, e.g. Owens Tr. at 

611:7-612:1, 632:5-10; Rockrohr Tr. at 280:10-282:9.  So does the Proposed Order, 

repeatedly.4 

 Had the Legislature intended that numerous small storm-related interruptions would 

trigger Section 16-125(e), it could have easily said so.  It could have simply referred 

to storms directly.  Or it could have referred to interruptions in the aggregate and 

defined the 30,000 trigger as the total number of customers affected during a weather 

event.  It did neither.  Instead, it wrote a law that neither applies expressly to storms 

nor includes dispersed storm-related interruptions within its scope.  Indeed, Section 

16-125(e) only even mentions weather as part of an exclusion from liability. 

Recognizing these facts does not create an inconsistency with the liability waiver provisions of 

the statute or renders the law meaningless, as the Proposed Order (at 6-7) claims.  To the 

contrary, only by applying Section 16-125(e) at face value can it be harmonized with other 

provisions of law.  And, history proves that the types of large, continuous interruptions Section 

16-125(e) does address can and have occurred.   

In sum, Section 16-125(e) is in stark derogation of the common law and creates 

unprecedented liability.  If misapplied to routine types of storm damage, it would threaten 

                                                 
4  See, e.g., PO at 22 (“The vast majority of customer power interruptions caused by the February 1, 2011 

Storm System were identified as being due to direct wind damage, destruction of equipment from fallen trees, 
broken limbs and branches, as well as debris being blown into distribution equipment.” Emphasis added.) 
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utilities’ financial viability and impair basic statutory and constitutional assurances of cost 

recovery.  The General Assembly did not provide for, or intend, that result.  The Commission 

should accordingly modify the Proposed Order in accord with the statute’s plain language, as 

provide in ComEd’s Exceptions.  

II. SECTION 16-125(E) IS UNAMBIGUOUS AND DOES NOT APPLY TO 
INTERRUPTIONS CAUSED BY DAMAGE FROM THE 2011 BLIZZARD 

Section 16-125(e) is unambiguous and straightforward, and it must be applied in 

accordance with it plain language.  It imposes liability on only when a specific “continuous 

power interruption” leaves more than 30,000 customers without power for at least four hours.  

No interruption caused by the 2011 blizzard met that test.  Instead, that storm caused the 

hundreds of discontinuous and disparate interruptions of a type expected during severe weather 

that that magnitude.  See e.g., Maletich Dir., ComEd Ex. 3.0, 4:87-9:188; Garcia Dir., ComEd 

Ex. 1.0, 5:105-7:148.  That fact is acknowledged repeatedly by the Proposed Order.  See e.g., PO 

at 23; accord, e.g., Maletich Dir., ComEd Ex. 3.0, 7:150; Petition, ¶7.  Despite correctly 

recognizing that the 2011 Blizzard caused literally hundreds of different interruptions none of 

which met the statutory criteria, it nonetheless finds that Section 16-125(e) is applicable.  It 

reaches and attempts to justify that result in a brief section (see PO at 18) that does not parse the 

statute’s language and that dismisses uncontradicted evidence of its intent.  ComEd respectfully 

submits that the PO’s conclusion legal erroneous and must be modified in accordance with 

ComEd’s Exceptions 2 and 4. 

A. Section 16-125(E) Must Be Applied In Accordance With 
Its Plain and Unambiguous Language 

The goal of interpreting a statute is to ascertain and effectuate legislative intent.  Barnett 

v. Zion Park Dist., 171 Ill. 2d 378 (1996).  The best evidence of that intent is the language of the 
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statute itself, and unambiguous statutory language must be given effect as written.  Hadley v. 

Illinois Department of Corrections, 224 Ill. 2d 365, 371 (2007); GMC v. State Motor Vehicle 

Review Board, 224 Ill. 2d 1, 13 (2007).  In doing so, the Commission must give the legislature’s 

words their ordinary and commonly accepted meaning (People v. Fink, 91 Ill. 2d 237, 239 

(1982); Illinois Wood Energy Partners, L.P. v. County of Cook, 281 Ill. App. 3d 841, 850 (1st 

Dist. 1995)) and not restrict or enlarge them.  Henrich v. Libertyville High School, 186 Ill. 2d 

381, 391 (1998).  Departing from the words plain meaning is especially improper where it has 

the effect of altering an express choice reflected in the words the General Assembly actually 

used.  Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 1, 9 (1st Dist. 

2009), citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002).  Thus, finding language the 

General Assembly used to be surplus is disfavored, as it indicates disregard for those words.  

Hirschfield v. Barrett, 40 Ill. 2d 224, 230 (1968); see People v. O’Brien, 197 Ill. 2d 88, 95 

(2001).  While the Proposed Order does not take issue with these principles in theory, it does not 

apply them to the statute as written.   

B. Section 16-125(e) Is Unambiguous and Is Triggered 
Only by a Single Continuous Interruption of Service to 
More Than 30,000 Customers for Four or More Hours 

Section 16-125(e) states in pertinent part:5   

In the event that more than ... 30,000 ... of the total customers ... of an electric 
utility are subjected to a continuous power interruption of 4 hours or more 
that the utility shall be responsible for compensating customers affected by 
that interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power interruption.   

220 ILCS 5/16-125(e) (emphasis added).  By its express terms, it is triggered only by “a 

                                                 
5  In ComEd’s case, 0.8% of its total number of customers is slightly greater than 30,000.  The statutory 

calculation results in a proportionate trigger for Ameren.   
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continuous power interruption of four hours or more that results in the transmission of power at 

less than 50% of the standard voltage, or that results in the total loss of power transmission” to 

more than 30,000 of ComEd’s customers.  It imposes no liability as a result of any interruption 

that does not meet those specific criteria. 

The plain language of the statute requires that the triggering interruption be a single 

interruption of service – that is, a single break in the transmission of power to customers.  Both 

the noun “interruption” and the article “a” in the operative phrase “a continuous power 

interruption of 4 hours or more” are singular.  The end of that same sentence provides that (if 

liability is not waived) claims under Section 16-125(e) are available to those “affected by that 

interruption” and extend to certain damages suffered as a result of “the power interruption.”  The 

singular use of the word “interruption” is consistent with the General Assembly’s use of this 

term in Section 16-125 as a whole.6  For example, it also chose the singular word “interruption” 

in record keeping requirements of Section 16-125(j).  See, e.g., 220 ILCS 5/16-125(j).   

A single interruption means a single break in the flow of power to customers.  The record 

permits no other conclusion.  It plain and ordinary meaning is a stop or break in continuity,7 and 

the General Assembly did nothing to suggest that “interruption” has any meaning other than its 

plain and ordinary one.  Indeed, that same plain meaning is used throughout the industry, where 

an interruption is (a) a break in the flow of power to specific customers, (b) at a particular place 

                                                 
6 Language used by the General Assembly may also be read in the context of the entire statute of which it 

forms an integral part.  Krautsack v. Anderson, 223 Ill. 2d 541, 552-53 (2006); Fink, 91 Ill. 2d at 239; Illinois Wood 
Energy, 281 Ill. App. 3d at 850; McHenry County v. Duenser, 49 Ill. App. 3d 125, 129 (2nd Dist. 1977).   

7  See, e.g., Oxford University Dictionary, http://oxforddictionaries .com/definition/American_english/ 
interrupt?region=us&q=interrupt; Merriam-Webster’s Dictionary, http://www. merriam-webster.com/dictionary 
/interruption; Dictionary.com, http://dictionary.reference.com/browse/interrupt; see also http://oxforddictionaries 
.com/definition/american_english/interruption?region=us&q=interruption (making clear that an interruption is 
something that interrupts).  No party or witness contests this.   
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and time, and (c) affecting particular equipment.  As senior Navigant professional engineer 

Eugene Shlatz testified, based on decades of experience in jurisdictions world-wide: 

An interruption is an event on the system that causes customers to lose their 
connection with the integrated grid to which generation is connected and the 
loss of service associated with that event. This is how the term is used by 
engineers, how it is used to measure outage performance statistics established 
by engineering organizations including the IEEE, and as it is understood by 
regulators. …  

Shlatz Reb., ComEd Ex. 9.0, 18:380 – 384.  See, e.g., Garcia Reb., ComEd Ex. 5.0, 10:213-25 

(In “the industry, an interruption has an identifiable start, and identifiable end when all customers 

are restored and, although it may affect many or few customers, it is caused by a common failure 

of one or more pieces of directly related electric delivery equipment.”).   

Indeed, even the witnesses for opposing parties end up using the term interruption to 

mean the same thing.  For example, Staff engineer Greg Rockrohr testified on cross examination 

(Tr. at 281:18-282:9) that the 2011 Blizzard caused hundreds of interruptions: 

Q. Did you do a similar thing in the analysis of the other five storms 
at issue in 11-0588 and the one storm at issue in 11-0662? 

A. Yes, regarding the other storms in 11-0588. and I do not recall on 
11-0662. I think it likely, but I don't think I included that in my 
testimony. 

Q. But if I were to ask you how many interruptions were caused by 
the February blizzard, that is the storm at issue in 11-0662, you 
would describe the same process and you'd end up with a number 
in the thousands? 

A. I would wind up with a number, sorry. I don't know if it's in the 
thousands or hundreds, but it would be some number. 

The Proposed Order, moreover, uses the term in the same manner throughout the analysis of the 

various interruptions and the number of customers affected, and the resulting determination that 

a complete waiver is supported by the record and should be granted.  PO at 22-23. 
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Treating the word “interruption” as if it refers collectivity to hundreds of different breaks 

in the flow of power that all occurred at different times, in different places, and affected different 

groups of customers, simply because the underlying damage was caused by the same storm, 

strips the term “interruption” of its core meaning.  The factors that separate one interruption from 

any other are not only the circumstances under which it occurs, but where it occurs, when it 

occurs, what facilities it affects, and what customers’ service it interrupts.  Indeed, those 

differences are why the hundreds of distinct interruptions are identified in the Petition and 

separately counted and analyzed by the witnesses.  See, e.g., Petition ¶¶ 7-8; Maletich Dir., 

ComEd Ex. 3.0, 4:87-9:188; Garcia Dir., ComEd Ex. 1.0, 5:105-7:148; Staff’s Response and 

ComEd’s Reply to the ALJ’s Post-Record Data Request.   

Moreover, the General Assembly also required that a triggering interruption be 

“continuous.”  By definition, a “continuous” event is one that is uninterrupted and unbroken,8 

and “marked by uninterrupted extension in space, time, or sequence.”9  Thus, distinct breaks in 

the flow of power that begin at different times, end at different times, and affect different 

locations and different customers and areas are not – and cannot be – be continuous in any sense 

of the word.  Garcia Dir., ComEd Ex. 1.0, 5:105-6:123; Garcia Reb., ComEd Ex. 5.0, 5:99-106.  

Even AG witness Owens cannot make that claim.  Tr. at 611:7 – 612:1.   

Although the Proposed Order, with support from Staff, correctly finds that customers’ 

losses of service must at least be simultaneous (PO at 23; see Rockrohr Dir., Staff Ex. 1.0, 3:77-

81), the General Assembly did not say that Section 16-125(e) is triggered by multiple 

                                                 
8 See, e.g., Oxford University Dictionary, http://oxforddictionaries.com/definition/American_english 

/interrupt?region=us&q=continuous. 
9 Merriam-Webster’s Dictionary, as reported at http://www.merriam-webster.com/dictionary/continuous 

(Aug. 21, 2012).   
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simultaneous interruptions or by simultaneous loss of service at all.  Had it intended that result, it 

could have used the plural “interruptions” and the phrase “simultaneous power interruptions” 

affecting a total number of customers for a “single four hour period.”  But, it did not.  Again, the 

General Assembly referred to one “interruption” and required not just that customers be affected 

simultaneously, but that the single interruption itself is “continuous.”  Simultaneous loss of 

service is a far more general concept.   

In short, by ignoring the distinctions between different interruptions – between different 

breaks in the flow of power to different customers, beginning and ending at different times – the 

Proposed Order distorts the plain meaning of the statute and disregards the words it used.  The 

General Assembly could have written the statute the Proposed Order envisions, but it did not, 

and the Commission cannot lawfully adopt the Proposed Order as written. 

C. The Proposed Order Erroneously Rejects the Plain 
Meaning of Section 16-125(e) Based on the Incorrect 
Conclusion That, So Read, It Would Be Meaningless 

The Proposed Order also concludes that, if the Section 16-125(e) were read as it is 

actually written, it would not apply to any interruptions.  The sole basis for this conclusion, 

according to the Proposed Order, is:  “Staff points us to the fact that there is no single piece of 

distribution equipment in the ComEd system that could fail and result in 30,000 customers 

having their service interrupted.” PO at 18; see Rockrohr Dir., Staff Ex. 1.0, 8:173-176.  Not 

only does the record show that Section 16-125(e) would be far from illusory, the referenced Staff 

testimony (even if assumed accurate despite being effectively disputed) would not support the 

Proposed Order’s conclusion.   

First off, the facts are clear that single, individual interruptions can and do affect more 

than 30,000 customers for more than four hours.  That is not a matter of any witnesses’ opinion; 

it is a matter of historical fact.  The actual interruptions that preceded the 1997 adoption of 
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Section 16-125(e), as well as the subsequent 1999 Lakeview and South Loop interruptions, 

demonstrate that very large scale interruptions, including the failure of entire substations serving 

30,000 customers and more, can and do occur.  See O’Connor Reb., ComEd Ex. 6.0 Rev., 6:129-

9:199.  More recently, during the June 30 storm system (a subject of Docket No. 11-0588) 

damage from wind-blown debris caused a single interruption of service to 26,524 customers.  See 

Docket No. 11-0588, Petition, ¶22; Maletich Dir., ComEd Ex. 3.0 Rev., 5:94; Tr. at 75:21-77:21.  

While that particular interruption just missed the 30,000 threshold, that type of event is another 

example of how the law could be triggered.  Had the 138 kV line struck by that debris been 

supplying just 4,000 more customers, the threshold would have been exceeded.  See id.   

Moreover, Section 16-125(e) is triggered by a single interruption on the delivery system, 

while the testimony refers only to a “single piece of distribution equipment.”10  Section 16-

125(e) is not limited only to the distribution facilities and certainly not the “primary voltage 

distribution circuits” (in lay terms, single 12 kV and 4kV feeders) this testimony appears to refer 

to.  An interruption triggering Section 16-125 could also occur on 34 kV lines, on poles that 

support multiple lines, in 34 kV substations, in high voltage distribution (138 kV) substations 

that supply a large number of feeders, on high-voltage distribution lines, as well as transmission 

substations and lines.  The fact that an interruption affecting a single feeder or 12 kV transformer 

is unlikely to affect 30,000 customers proves nothing other than, as ComEd has said, Section 16-

125(e) is not aimed as that type of interruption.  Moreover, the Staff testimony refers to single 

pieces of equipment and, as noted above, single interruptions can and do affect multiple 

                                                 
10  Because Section 16-125(e) is not limited only to distribution equipment, a technical revision is required 

in the Proposed Order.  See ComEd Exception #1.   
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interconnected pieces of equipment, such as during the loss of an entire substation or after the 

failure of a pole carrying several lines.   

Finally, if such interruptions are increasingly uncommon, that is in part due to Section 

16-125(e), not a reason to change its meaning.  The goal of extraordinary penalties like 16-

125(e) is to not penalize utilities or to water down the trigger until the penalties are imposed, but 

to drive utilities to make it less likely for a single interruption to cause 30,000-plus customers to 

lose service.  O’Connor Reb., ComEd Ex. 6.0 Rev., 12:265-267.  ComEd has zealously met that 

call.  The fact that ComEd has not once been subject to Section 16-125’s liability provisions 

since its enactment is in no small measure a result of ComEd’s actions since 1999 to significantly 

reinforce its major supply systems and, where prudent, replace radial designs with looped ones.  

The fact that an interruption of such magnitude has not occurred is testament to the Act’s 

success, not its meaninglessness, as the Proposed Order concludes.   

D. Section 16-125(e) Was Not Triggered During the February 2011 Blizzard 

No continuous power interruption resulting from the February 2011 blizzard met the 

criteria of Section 16-125(e).  The blizzard caused hundreds of interruptions – not just one.  See, 

e.g., Maletich Dir. ComEd Ex. 3.0, 7:150; Petition, ¶ 7.  Those interruptions occurred in different 

and scattered separated locations, at widely varying times, and were caused by damage to many 

different pieces of unrelated and unconnected equipment.  Maletich Dir., ComEd Ex. 3.0, 4:87-

9:188; Garcia Dir., ComEd Ex. 1.0, 5:105-7:148.  Among their number, not one caused 30,000 

customers to lose service for a continuous four-hour period.  Garcia Dir., ComEd Ex. 1.0, 7:143-

8:174; Garcia Reb., ComEd Ex. 5.0, 5:100-102; Maletich Dir., ComEd Ex. 3.0, 5:92-97; Petition, 

¶10.  The Proposed Order does not find otherwise, nor did any witness.   
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Given that the Commission must apply Section 16-125(e) as written, and not as the 

Proposed Order would alter it, the absence of any qualifying interruption is dispositive.  Section 

16-125(e) simply does not apply to any interruption arising from the February 2011 blizzard.11   

III. EVEN IF SECTION 16-125(E) WERE OPEN TO CONSTRUCTION, ITS 
LEGISLATIVE HISTORY AND CONSTITUTIONAL IMPLICATIONS 
WARRANT ITS APPLICATION ONLY TO SINGLE INTERRUPTIONS 

Because Section 16-125(e) is unambiguous and the General Assembly’s intent can be 

clearly seen in its language, the Commission need not and may not look to the statute’s 

legislative history or to other “rules of construction” to assess its meaning.  As noted above, 

Illinois law requires that plain, clear, and unambiguous statutory language must be given effect 

without resorting to other aids for construction.  See also Marriage of Logston, 103 Ill. 2d 266 

(1984).  However, if the Commission were to determine that Section 16-125 was ambiguous 

(which it is not), them it must give weight to other evidence of legislative intent, such as the 

statute’s legislative history, its historical context and purpose, whether a proposed construction is 

in derogation of the common law, and whether a proposed construction poses constitutional 

concerns.  In this case, however, those rules of statutory construction point to the same result as 

the statute’s plain language: Section 16-125(e) does not apply to the February 2011 blizzard. 

A. The Proposed Order’s View of Section 16-125(e) is Contrary to 
Both Its Legislative History and Actual Historical Context 

The legislative intent of an ambiguous statute may be gleaned from the events it was 

intended to remedy and the legislative history of the statute.  Lieberman, 201 Ill. 2d at 308; 

M.A.K. v. Rush-Presbyterian-St.Luke’s Medical Center, 198 Ill. 2d 249, 257 (2001).   

                                                 
11  The Commission, for prudential reasons, may nonetheless wish to retain its findings and conclusions 

regarding the issue of waiver, in the alternative.  This may, for example, be appropriate to promote efficiency where 
there is a high potential for an appeal.  This is addressed in ComEd’s Exception #3.   
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The unrebutted evidence shows that Section 16-125 was enacted in response to a series of 

individual large and high-profile interruptions.  Failures of several large substations servicing 

Chicago left tens of thousands of customers with no power in one fell swoop for extended 

periods of time, and a fire at ComEd’s Bartlett Transmission Distribution Center in July 1996 

affected between 29,000 and 30,000 customers.  O’Connor Reb., ComEd Ex. 6.0 Rev., 7:158-

8:164.  Only six months later, the General Assembly wrote and passed Section 16-125(e), which 

set as its threshold the comparable 30,000 customer trigger.  That history explains why the 

statute applies to a continuous power interruptions and why there is a 30,000 customer trigger.  

The reliability concerns and controversies preceding the passage of Section 16-125(e) were, in 

contrast, not related to storm damage or restoration.  Id., 6:115 to 8:164.   

The Proposed Order’s general dismissal of Dr. O’Connor’s testimony as “unpersuasive” 

is wholly without foundation.  There is no evidence suggesting Dr. O’Connor described the 

history inaccurately.  Indeed, the facts on which he testifies are largely of public record and the 

fact that no witness takes issue the facts only confirms them.  Sweilem v. Illinois Dept. of 

Revenue, 372 Ill. App. 3d 475, 485 (2007) (“Our supreme court has clearly indicated that in 

Illinois a finder of fact may not simply reject unrebutted evidence.  This is true even though the 

witness may be an interested party …”) (citing Bucktown Partners v. Johnson, 119 Ill. App. 3d 

346, 353-55 (1983); People ex rel. Brown v. Baker, 88 Ill. 2d 81, 85 (1981)).  Moreover, Dr. 

O’Connor’s experience, which includes serving as Chair of the Commission, spans decades and 

includes positions in business and regulation in both the public and private spheres.  That fact 

that Dr. O’Connor could not recall on the stand precisely what parties had retained him as of the 

date in 1997 when the legislature passed Section 16-125 is not even significant, let alone a valid 

basis to disregard his testimony entirely, as the Proposed Order (at 18) does.   
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The fact that the Section 16-125(e) was not intended to apply to storm interruptions is 

also confirmed by other legislative action in the same session, which the Proposed Order does 

not address.  At the time Section 16-125 was enacted, a separate bill, House Bill 43, was also 

pending that would have imposed analogous liability on a utility if a customer experienced 

“power interruptions of 4 hours or more, cumulatively ….”  House Bill 43 (90th General 

Assembly) (emphasis added).  That Bill would have applied to the many distinct interruptions 

caused by storms, as well as large discrete interruptions that hit ComEd’s substations.  But, that 

Bill did not become law.  O’Connor Reb., ComEd Ex. 6.0 Rev., 9:200-10:211.  That dichotomy 

underscores the General Assembly’s understanding of the difference between individual 

interruptions and the cumulative effects of different interruptions.  Id.  The legislature’s choice to 

enact legislation addressing the former, and not the latter, must be respected.     

B. The Proposed Order’s View of Section 16-125(e) Is at Odds 
With Other Portions of the PUA and Constitutional Norms 

The legislative history and purpose of Section 16-125(e) should also be viewed in light of 

other provisions the PUA, especially those adopted simultaneously, and the basic principles of 

regulation that the PUA codifies.  First and foremost among them is the assurance that a public 

utility “is entitled to just compensation and [that], to have the service, the customers must pay for 

it.”  Board of Public Utility Commissioners v. New York Tel. Co., 271 U.S. 23, 31 (1926).  

Section 16-108(c), passed in the same bill as Section 16-125(e) (220 ILCS 5/16-108(c)) codifies 

that principle for Illinois delivery services rates, mandating that:   

Charges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges to 
its delivery service customers that use the facilities and services associated with 
such costs.  Such costs shall include the costs of owning, operating and 
maintaining transmission and distribution facilities. 
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220 ILCS 5/16-108(c).  It would have been contradictory for the same General Assembly to have 

adopted Section 16-108(c) to assure utilities the right to recover their costs and, in the same 

breath, put utilities at risks of staggering and unrecoverable damages whenever severe weather 

damaged their system, even if they acted prudently and reasonably.  See, e.g., O’Connor Reb., 

ComEd Ex. 6.0 Rev., 10:218-11:243; Shlatz Reb., ComEd Ex. 9.0, 3:57-59.  On the other hand, 

if Section 16-125(e) is read correctly and applies only to extraordinary interruptions meeting 

very precise and limited criteria, that contradiction can be avoided    

Illinois law also presumes that the legislature does not adopt, or intend to adopt, statutes 

that are unconstitutional or of needlessly dubious constitutionality.  People v. Warren 173 Ill. 2d 

348, 355 (1996); Wiseman v. Elward, 5 Ill. App. 3d 249, 254-55 (1st Dist. 1972).  Because 

misconstruing Section 16-125(e) as does the Proposed Order would put ComEd’s constitutional 

rights in jeopardy, the Commission should reject that approach.  Villegas v. Bd. of Fire & Police 

Commissioners of Downers Grove, 167 Ill. 2d 108, 124 (1995); Clark v. Martinez, 543 U.S. 371, 

380-81 (2005); Warren 173 Ill. 2d at 355, citing People v. Bates, 108 2d 182, 188 (1985).   

Utilities have a constitutional right to regulated rates that “give heed to all legitimate 

expenses that will be charges upon income during the term of regulation.”  West Ohio Gas Co. v. 

Public Util. Comm’ of Ohio, 294 U.S. 63, 74 (1935) (emphasis added); see also Citizens Util. 

Co. v. Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988) (recognizing ComEd’s right to 

recover “prudently and reasonably incurred costs” of providing service to the public).  Section 

16-125(e), however, bars recovery through rates of the “expenses incurred in complying” with its 

provisions, without regard to ComEd’s prudence or fault.  If Section 16-125(e) were applied as 

the Proposed Order recommends, the major storms that passed through Northern Illinois 

routinely would each jeopardize ComEd’s ability to earn its authorized return.  That construction 



 

17 

of the statute would, year after year and storm and storm, “leave ComEd at risk of major 

financial losses for events that no utility is reasonably expected to be able to prevent.”  Garcia 

Dir., ComEd Ex. 1.0, 8:171-172.  A state simply cannot carve out a huge set of costs that it has 

exposed a utility to and bar recovery of those costs.  In contrast, if Section 16-125(e) is held to 

apply, as written, to extraordinary large scale interruptions, that risk is not only minimized but 

can be viewed as under the utility’s control in a fair number of cases.  While ComEd is not now 

taking a position of the law’s constitutionality, it is clear that the aggressive non-textual 

interpretation recommended by the Proposed Order creates a far greater constitutional risk, and 

should not be assumed to have been the General Assembly’s intention.   

IV. CONCLUSION 

ComEd respectfully requests that the Commission revise the Proposed Order consistently 

with the positions set forth herein and in ComEd’s Exceptions.  

Dated: January 24, 2013 Respectfully submitted, 
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