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MOTION TO STRIKE AND DENY THE PEOPLES GAS LIGHT & COKE 

COMPANY’S AND NORTH SHORE GAS COMPANY’S REQUEST FOR A 

CONDITIONAL SFV TARIFF  

 

NOW COME the People of the State of Illinois, by and through Attorney General 

Lisa Madigan (“AG” or “the People”), pursuant to 83 Ill. Admin. Code 200.190, move to 

strike the conditional 100% SFV tariff proposed by Peoples Gas Light & Coke Company 

and North Shore Gas Company (“the Companies” or “the Utilities”) and all testimony 

discussing and exhibits discussing said tariffs, and dismiss the request for Commission 

approval of the tariffs, on the grounds that the proposed tariffs (1) are unlawful under 

Section 9-201 of the Public Utilities Act (“the Act”),  and (2) if approved, would 

unlawfully circumscribe the jurisdiction of the appellate court.  In support of this motion, 

the People state as follows: 

I. INTRODUCTION AND BACKGROUND 

 

1.  In the Utilities’ 2011 request for a general increase in delivery service rates, 

ICC Docket No. 11-0280/11-0281, the Commission approved the Utilities’ request for 

the permanent adoption of Rider Volume Balancing Adjustment (“Rider VBA”).  ICC 
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Docket No. 11-0280/0281 – Peoples Gas, North Shore Gas – Proposed Increase in 

Rates, Order of January 10, 2012 Order (“2012 Rate Case Order”).  Rider VBA permits 

the Companies to assess extra surcharges when the actual usage of customers in rate 

classes 1 and 2 falls below the forecasted usage levels for those classes and credits when 

usage for those customer groups exceeds forecasted levels.  Rider VBA is designed to 

guarantee that the Companies recover the revenue requirement established in the 

Companies’ most recent rate case for the residential and small commercial customer 

classes.    

2.  After the Commission’s denial of the People’s timely filed application for 

rehearing, the People filed on  March 1, 2012, their Notice of Appeal of the 

Commission’s January 10, 2012 Rate Order and February 23, 2012 Order denying the 

People’s Application for Rehearing with the Second District Appellate Court, challenging 

the lawfulness and Commission’s authority to approve Rider VBA.     

3.  On January 20, 2012, the People filed a Motion to stay implementation of that 

portion of the Commission’s January 10, 2012 Order that authorized the Companies to 

implement Rider VBA as a permanent rider or, in the alternative, to enter an order 

providing that revenues assessed under Rider VBA be collected subject to refund, 

pending the outcome of the AG’s appeal of the Commission’s Order.  On March 21, 

2012, the Commission entered an Amendatory Order granting that Motion in Part and 

Denying it in part.    

4.  On March 23, 2012, the Utilities filed a Motion seeking Clarification of the 

Amendatory Order.   Pursuant to those Motions, the Commission entered a May 16, 2012 

Amendatory order that affirmed that on March 21, 2012, the Commission granted that 
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portion of the AG’s Motion seeking an order providing that revenues collected under 

Rider VBA are refundable, upon the entry of a final and unappealed Court Order 

directing such a refund arising from an appeal of the Commission’s January 10, 2012 

Order; and that the Utilities are directed to identify any amounts that are credited or 

charged to customers through Rider VBA after April 1, 2013.   The Commission further 

stated that the Companies “shall identify the amount of money in their annual Rider VBA 

true ups which would be due to ratepayers (or the Companies) collected after April 1, 

2013 from the implementation of VBA (or which would be due in the absence of Rider 

VBA), for appropriate distribution pending a final and un-appealable order from a 

reviewing court determining the legality of Rider VBA. Said money, collected pursuant 

to Rider VBA, shall be refundable upon the entry of an appropriate Court Order.”  

Docket No. 11-0280/11-0281, Amendatory Order of May 16, 2012 at 1-2.    

 5.  Since these actions, the appeal of Rider VBA has been fully briefed.  No oral 

argument has yet been scheduled by the Court, and a decision from the Second District 

Appellate Court is pending. 

II. THE UTILITIES’ CONDITIONAL 100% SFV TARIFF IS UNLAWFUL 

 AND SHOULD BE STRICKEN. 

6.  In Direct testimony in this proceeding, the Utilities presented the testimony of 

Ms. James Schott and Ms. Valerie Grace, who testified that both North Shore and 

Peoples Gas were proposing for Commission adoption not only a specific rate design 

proposal for residential heating and nonheating customers, but also a conditional Straight 

Fixed Variable (“SFV”) tariff that would take effect should the existing Rider VBA 

terminate due to some third-party action, including an appellate court declaring the tariff 
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unlawful, or action by the General Assembly.
1
  Under this proposal, NS-PGL asks the 

Commission to approve (1) its proposed rate design for heating and nonheating customers 

(which would reflect a decrease in the monthly customer charge for nonheating 

customers and an increase in the monthly customer charge for heating customers, and a 

revised flat per-therm distribution charge that would be the same for both heating and 

nonheating customers); and (2) a conditional 100% SFV tariff that would take effect if 

and when Rider VBA is no longer in effect.  Under the conditional portion of the tariff, 

the Companies residential heating and non-heating customers would receive customer 

                                                           
1
  See NS Ex. NS Ex. 1.0 (Schott), p. 12, lines 253-284; PGL Ex. 1.0 (Schott), p. 13, lines 280-312; 

NS Tariff language in Ill.C.C. No. 17, Seventh Rev. Sheet No. 6, p. 1 of 2, which provides:  

“If a court finds or holds that the Commission lacks or lacked authority to approve Rider VBA of this rate 

schedule or Rider VBA of this rate schedule is otherwise not permitted to remain in effect by action of the 

Commission, the Illinois General Assembly or any other body, then on and after the date of such court or 

other action, the monthly Customer Charge shall be $18.10 for Non-Heating Customers and $36.04 for 

Heating Customers.” 

…“If a court finds or holds that the Commission lacks or lacked authority to approve Rider VBA of this 

rate schedule or Rider VBA of this rate schedule is otherwise not permitted to remain in effect by action of 

the Commission, the Illinois General Assembly or any other body, then on and after the date of such court 

or other action, the Distribution Charge shall be $0.00 per therm for all gas delivered in any month.” 

See also PGL tariff language in Ill.C.C. No. 28, Seventh Rev. Sheet No. 5, language that reads: 

“If a court finds or holds that the Commission lacks or lacked authority to approve Rider VBA of this rate 

schedule or Rider VBA of this rate schedule is otherwise not permitted to remain in effect by action of the 

Commission, the Illinois General Assembly or any other body, then on and after the date of such court or 

other action, the monthly Customer Charge shall be $17.01 for Non-Heating Customers and $44.69 for 

Heating Customers.” 

…“If a court finds or holds that the Commission lacks or lacked authority to approve Rider VBA of this 

rate schedule or Rider VBA of this rate schedule is otherwise not permitted to remain in effect by action of 

the Commission, the Illinois General Assembly or any other body, then on and after the date of such court 

or other action, the Distribution Charge shall be $0.00 per therm for all gas delivered in any month.” 

See also  NS Ex. 12.0 (Grace), pp. 16-17, lines 345-368 and 389-399;  NS Ex. 12.5;  NS Ex. 12.8 ;  PGL 

Ex. 12.0 (Grace), pp. 16-17, lines 350-373 and 405-415;  PGL Ex. 12.5; PGL Ex. 12.9. 
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bills with a rate design that would reflect a fixed monthly customer charge and no 

volumetric distribution charges.  NS Ex. 12.0 at 16-17; PGL Ex. 12.0 at 10-11.  

Regarding the two-prong rate design proposal, NS-PGL witness Valerie Grace’s pre-filed 

Direct testimony states:  “These rates will be in effect as long as Rider VBA, Volume 

Balancing Adjustment, is in effect.  If Rider VBA is not in effect, SFV rates, 

differentiated for NH and HTG customers, will go into effect and the former rates will 

terminate.”  Id. at 11.  See NS Ex. 12.0 at 17; PGL Ex. 12.0 at 17.  (NS Ex. 12.5 and PGL 

Ex. 12.5 provide a summary of these conditional SFV rates for S.C. No. 1 NH and HTG 

customers.)  Like Rider VBA, the conditional SFV tariff is designed to guarantee that the 

Companies recover the revenue requirement established in the Companies’ most recent 

rate case for the residential and small commercial customer classes.    

 7.  In rebuttal testimony, Ms. Grace revised her position to state as follows: 

 

Q.  Is North Shore still proposing that a SFV rate for 

S.C. No. 1 NH customers be implemented if Rider VBA 

is no longer in effect? 

 

 A. Yes. North Shore believes, for the reasons stated in my 

direct testimony, that a SFV rate recovering 100% of fixed 

costs is the most appropriate fixed cost recovery alternative 

absent the full decoupling approved under Rider VBA. 

However, if Rider VBA is not in effect, North Shore 

proposes that, at minimum, a modified SFV rate recovering 

80% of non-storage related fixed costs along with a flat 

distribution charge, be implemented.  NS-PGL Ex. 32.11, 

column B, reflects SFV and modified SFV rates for North 

Shore’s S.C. No. 1 NH customers assuming the rebuttal 

testimony revenue requirement.   

 

NS-PGL Ex. 32.0 at 15.  Ms. Grace filed identical testimony relevant to Peoples Gas 

residential ratepayers. See NS-PGL Ex. 32.0 at 20.  NS-PGL Exhibit 32.11 and 32.12 
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depict and provide specific rates for the Companies’ latest rate design proposals.  Those 

exhibits makes clear (to the extent that the pre-filed testimony does not) that the 

Companies are still proposing that the Commission consider adoption of a conditional 

100% SFV rate that would take effect should Rider VBA cease to exist due to an 

appellate court reversal or some other event not within the Commission’s control.  

 8.  Under the Utilities’ conditional tariff proposal, rates would suddenly increase 

for both heating and nonheating NS and PGL customers “on and after the date of such 

court or other action.”   See  footnote 1, supra.  Under the tariff, PGL nonheating 

residential customers would see their customer charge increase from $15.98 to $17.01.  

PGL heating residential customers would experience sudden increases in the customers 

charge from $32.83 to $44.69.  NS nonheating residential customers would see their 

customer charge increase from $17.05 to $18.10.  NS heating customers would 

experience sudden increases in the customer charge from $27.71 to $36.04.   

 9.  Section 9-201 of the Act establishes the framework under which utilities may 

propose a change in rates, and the Commission may authorize such changes.  That section 

of the Act provides: 

(a) Unless the Commission otherwise orders, and except as 

otherwise provided in this Section, no change shall be made 

by any public utility in any rate or other charge or 

classification, or in any rule, regulation, practice or contract 

relating to or affecting any rate or other charge, 

classification or service, or in any privilege or facility, 

except after 45 days' notice to the Commission and to the 

public as herein provided. Such notice shall be given by 

filing with the Commission and keeping open for public 

inspection new schedules or supplements stating plainly the 

change or changes to be made in the schedule or schedules 

then in force, and the time when the change or changes will 

go into effect, and by publication in a newspaper of general 
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circulation or such other notice to persons affected by such 

change as may be prescribed by rule of the Commission. 

The Commission, for good cause shown, may allow 

changes without requiring the 45 days' notice herein 

provided for, by an order specifying the changes so to be 

made and the time when they shall take effect and the 

manner in which they shall be filed and published. 

   

220 ILCS 5/9-201(a) (emphasis added).   

10.  The Utilities request that the Commission approve, in effect, two residential 

service tariffs, one that would take effect as normally occurs within two days of the end 

of the 11-month suspension period in this case under Section 9-201(b) of the Act, and a 

second tariff that would possibly take effect at some unknown date in time, depending on 

events outside of the Utilities and the Commission’s control.  Such a tariff proposal is 

contrary to the notice requirements set forth in Section 9-201(a) of the Act, which 

provides that the published tariff must state “plainly the change or changes to be made in 

the schedule or schedules then in force, and the time when the change or changes will go 

into effect.”  220 ILCS 5/9-201(a).  To state the obvious, because neither the Utilities nor 

the ratepayers who must pay the 100% SFV rates have any idea when the conditional rate 

change would occur, it is impossible for the NS-PGL tariff to comply with the mandate in 

Section 9-201(a) of the Act that an effective date be provided.  The tariff is unlawful on 

its face and, as such, should be stricken from the record, along with any testimony 

proposing it as a rate design.   

11.  Based on the Company’s direct case, this second, conditional tariff language 

would take effect, making a radical change in rates by eliminating the usage charge and 
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increasing the fixed customer charge by up to 36.13%
2
, without allowing the Commission 

then in place to determine whether such a change is consistent with the Appellate Court 

Order that triggers its implementation.  It is unlawful to ask this Commission to bind 

itself or a future Commission to a rate sometime in the future, without regard to the 

ordinary remand procedures followed by the Commission, as discussed further infra. 

12.  The Utilities’ view that a revenue requirement must be guaranteed is a radical 

concept – indeed one that is now being examined by the Appellate Court in the People’s 

Rider VBA appeal -- that should not be set into motion at some unnamed point in time 

through the consideration and adoption by the Commission of the Utilities conditional 

SFV tariff.  At a minimum, unless a reversal and issuance of the Appellate Court mandate 

occurs within 45 days of the rates approved in this case take effect, the Company’s 

conditional SFV tariff would spring into effect without the requisite 45 days notice the 

Act requires.  See Section 9-201(a).   As such, the tariff and any testimony supporting the 

conditional 100% SFV tariff is unlawful and should be stricken. 

III. THE COMMISSION LACKS THE AUTHORITY TO APPROVE THE 

UTILITIES’ CONDITIONAL SFV TARIFF, AND AS SUCH IT SHOULD BE 

STRICKEN. 

 13.  When a utility determines that the rates that it is collecting are in any way 

deficient and seeks a change in rates, it is required to file new tariffs under Section 9-201 

of the Act.  Rates are set rates based on the Commission’s test year rules.  83 

Ill.Admin.Code Part 285.  Business & Professional People for the Public Interest v. 

Illinois Commerce Commission, 146 Ill.2d 175, 238, 585 N.E.2d 1032 (BPI II) (1991).  In 

                                                           
2
   This figure is based on PGL’s residential service tariff, filed with its Direct testimony. 
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order to accurately determine the utility’s revenue requirement, the Commission 

established filing requirements under which a utility must present its rate data in 

accordance with a proposed one-year test rule.   Section 287.20 of the Commission’s 

rules provides that a utility may, at its option, propose either an historical or a future test 

year. 83 Ill.Admin.Code Part 287.20.  The Utilities’ conditional SFV tariff by its terms is 

unlawful because it sets in motion a change in rates without following the dictates of 

Section 9-201 of the Act and the Commission’s test year rules.  For this reason, too, the 

testimony, exhibits and tariffs referenced below should be stricken. 

14.  Illinois courts have held that once a rate order is set aside on appeal, the 

utility cannot continue to benefit from what has been determined to be unlawful portions 

of a rate increase.  Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 

Ill.2d 90, 104 (1987) (“IVI”).  The judgment of an appellate court is final upon all 

questions decided, and if the cause is remanded, the (Commission) can take only such 

action that conforms to the judgment of the reviewing court.  Id. at 102.  Section 10-

201(e) of the Act sets forth the Commission’s obligations under law should an appellate 

court rule that a Commission order is unlawful.  220 ILCS 5/10-201.   The Companies’ 

100% SFV rate design proposal, which is specifically tied to a possible Appellate Court 

reversal of Rider VBA, has the effect of potentially subverting the authority of the Illinois 

Appellate Court and this statutory framework by implementing a conditional rate 

designed to achieve the same goal as a tariff that may be declared unlawful by the 

Appellate Court.   
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15.  The Utilities’ conditional SFV tariff, thus, is nothing more than an end-run 

around an Appellate Court’s potential future ruling.  Neither the Commission nor the 

parties to this docket know how the Second District Appellate Court will rule on Rider 

VBA or what the Court will say about the notion of guaranteeing the recovery of so-

called “fixed costs,” the principle upon which Rider VBA is based.  But should the 

appellate court in the pending Rider VBA appeal reverse the Commission’s approval of 

Rider VBA and the mandate is issued by the Appellate Court, the Commission is obliged 

to respect the mandate of the Court, and any remand instructions that may accompany the 

Court’s mandate.  The Commission’s goal in rate setting should not be attempting to 

predict or circumvent a ruling of the Appellate Court.  The Utilities conditional 100% 

SFV tariff, however, is designed to achieve that goal.  For this reason, too, it is unlawful. 

16.  Illinois Commerce Commission (“Commission”) rules require that irrelevant 

evidence be excluded in contested cases.  83 Ill. Admin. Code 200.610(a).  The Federal 

Rule of Evidence’s definition of relevance has been adopted by Illinois.  People v. 

Monroe, 66. Ill. 2d 317, 321-22 (1977).  “Relevant evidence means evidence having any 

tendency to make the existence of any fact that is of consequence to the determination of 

the action more probable or less probable than it would be without the evidence.”  Id., 

citing Federal Rule of Evidence 401 (internal quotations omitted).   The Utility testimony 

describing an unlawful tariff, the tariff itself and exhibits that support that tariff is by 

definition irrelevant evidence.   As such it should be stricken. 

IV.   The Public Utilities Act, through Section 9-201, Provides the Proper 

 Vehicle for Utility Changes in Rates. 
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17.  Section 9-201 provides a vehicle for utilities to change their rates.  The 

Commission has the responsibility of determining proposed utility rate increases, and 

shall establish rates that it finds are just and reasonable.  220 ILCS 5/9-201(c).  The 

Company always retains the option to file a request under Section 9-201 if it feels its 

current rates are not recovering its costs.  Requesting Commission approval of a tariff 

that seeks to ensure a revenue requirement established in this case into the future 

notwithstanding an appellate reversal of a certain tariff (Rider VBA) runs contrary to the 

statutory vehicle established by the General Assembly for utilities to seek rate increases, 

and Section 10-201(e) of the Act.  For this reason, too, the SFV conditional tariff and 

accompanying testimony and exhibits describing that tariff should be stricken. 

18.  For all of the reasons discussed above, the People move to strike the 

following:  

 NS Ex. 1.0 (Schott), p. 12, lines 253-284; 

 PGL Ex. 1.0 (Schott) , p. 13, lines 280-312; 

 NS Tariff language in Ill.C.C. No. 17, Seventh Rev. Sheet No. 6, p. 1 of 2  

“If a court finds or holds that the Commission lacks or lacked authority to 

approve Rider VBA of this rate schedule or Rider VBA of this rate schedule is 

otherwise not permitted to remain in effect by action of the Commission, the 

Illinois General Assembly or any other body, then on and after the date of 

such court or other action, the monthly Customer Charge shall be $18.10 for 

Non-Heating Customers and $36.04 for Heating Customers.” 

“If a court finds or holds that the Commission lacks or lacked authority to 

approve Rider VBA of this rate schedule or Rider VBA of this rate schedule is 

otherwise not permitted to remain in effect by action of the Commission, the 

Illinois General Assembly or any other body, then on and after the date of 

such court or other action, the Distribution Charge shall be $0.00 per therm 

for all gas delivered in any month.” 
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 PGL tariff language in Ill.C.C. No. 28, Seventh Rev. Sheet No. 5, language 

that reads: 

 

“If a court finds or holds that the Commission lacks or lacked authority to 

approve Rider VBA of this rate schedule or Rider VBA of this rate schedule is 

otherwise not permitted to remain in effect by action of the Commission, the 

Illinois General Assembly or any other body, then on and after the date of 

such court or other action, the monthly Customer Charge shall be $17.01 for 

Non-Heating Customers and $44.69 for Heating Customers.” 

 

“If a court finds or holds that the Commission lacks or lacked authority to 

approve Rider VBA of this rate schedule or Rider VBA of this rate schedule is 

otherwise not permitted to remain in effect by action of the Commission, the 

Illinois General Assembly or any other body, then on and after the date of 

such court or other action, the Distribution Charge shall be $0.00 per therm 

for all gas delivered in any month.” 

 

  NS Ex. 12.0 (Grace), pp. 16-17, lines 345-368 and 389-399  

  NS Ex. 12.5 

  NS Ex. 12.8 

  PGL Ex. 12.0 (Grace), pp. 16-17, lines 350-373 and 405-415 

  PGL Ex. 12.5 

  PGL Ex. 12.9 

 NS-PGL Ex. 32.0 (Grace), p. 2, lines 34-36; p. 4-5, lines 103-106 and 127-

 129;  p. 15, lines 340-348; p. 20, lines 454-459;  

 NS-PGL Ex. 36.11 and 36.12 (100% SFV portions)  

 WHEREFORE, the People respectfully request that the Commission strike the 

Utilities’ conditional SFV tariff, and the testimony and exhibits that support the tariff, in 

accordance with the arguments presented above. 

      Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 
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   Senior Assistant Attorney General 

  Public Utilities Bureau 

  100 W. Randolph Street, 11
th

 Floor 

  Chicago, Illinois 60601 

  Telephone:  (312) 814-1136 

  Facsimile: (312) 814-3212 

  E-mail:  klusson@atg.state.il.us 

Dated:  January 23, 2012 

 


