
1 
 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

Rock Island Clean Line LLC 
 
Petition for an Order granting Rock 
Island Clean Line LLC a Certificate 
of Public Convenience and 
Necessity pursuant to Section 8-406 
of the Public Utilities Act as a 
Transmission Public Utility and to 
Construct, Operate and Maintain an 
Electric Transmission  Line and 
Authorizing and Directing Rock 
Island Clean Line Pursuant to 
Section 8-503 of the Public Utilities 
Act to Construct an Electric 
Transmission Line 

 : 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

Docket No. 12-0560 
 

 

 
 
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
RESPONSE TO THE ILLINOIS LANDOWNERS ALLIANCE’S AMENDED MOTION 

TO COMPEL THE COMMISSION TO CONSULT WITH THE ILLINOIS DEPARTMENT 
OF NATURAL RESOURCES 

 

The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned attorneys and pursuant to Sections 200.190 of the Commission’s Rules of 

Practice, 83 Ill. Adm. Code 200.190, hereby responds to the Illinois Landowners 

Alliance, NFP’s (“ILA”) Amended Motion to Compel the Commission to Consult with the 

Illinois Department of Natural Resources (“Motion”) in accordance with the schedule set 

by the Administrative Law Judge.  (Tr., January 8, 2012, p. __) In support of this 

Response, Staff states as follows: 
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1. On October 10, 2012, Rock Island Clean Line LLC (“Rock Island”) filed a verified 

petition (“Petition”) for a certificate of public convenience and necessity as a 

transmission public utility and to construct, operate and maintain an electric 

transmission line and authorizing and directing Rock Island Clean Line to construct an 

electric transmission line under Sections 8-406 and 8-503 of the Public Utilities Act 

(“Act”).  (220 ILCS 5/8-406; 220 ILCS 5/8-403)   

2. On January 9, 2013, ILA filed its Amended Motion to Compel, asserting that the 

Commission, as an agency of the State of Illinois, is required to comply with the 

mandates of the Endangered Species Act and the Natural Areas Preservation Act.  

(Motion, ¶7)  The ILA alleges that the Commission should “officially consult with the 

Illinois Department of Natural Resources (“IDNR”) immediately” because the RICL’s 

proposed transmission route proceeds through three areas designated as Illinois 

Natural Area Inventory Sites.  (Id., ¶8; Petition, App. D, pp. 1, 18, 21, 22).  It is unclear 

what the ILA means by “officially consult with” the IDNR immediately.  The Illinois 

Natural Areas Preservation Act does not specify the process of consultation envisioned 

by the Act, which suggests deference to the agency in manner of implementation.  (525 

ILCS 30/7, IL St. Ch 105 ¶717).  

3. Section 8-406 of the Act requires the Commission to determine whether the 

proposed transmission lines will promote the public convenience and necessity and 

whether the utility demonstrates: 

(1) that the proposed construction is necessary to provide adequate, 
reliable, and efficient service to its customers and is the least-cost means 
of satisfying the service needs of its customers or that the proposed 
construction will promote the development of an effectively competitive 
electricity market that operates efficiently, is equitable to all customers, 
and is the least cost means of satisfying those objectives; (2) that the 



3 
 

utility is capable of efficiently managing and supervising the construction 
process and has taken sufficient action to ensure adequate and efficient 
construction and supervision thereof; and (3) that the utility is capable of 
financing the proposed construction without significant adverse financial 
consequences for the utility or its customers.   

(220 ILCS 5/8-406(b)) 
 
Section 8-503 of the Act requires: 

Whenever the Commission, after a hearing, shall find that additions, 
extensions, repairs or improvements to, or changes in, the existing plant, 
equipment, apparatus, facilities or other physical property of any public 
utility or of any 2 or more public utilities are necessary and ought 
reasonably to be made or that a new structure or structures is or are 
necessary and should be erected, to promote the security or convenience 
of its employees or the public or promote the development of an effectively 
competitive electricity market, or in any other way to secure adequate 
service or facilities, the Commission shall make and serve an order 
authorizing or directing that such additions, extensions, repairs, 
improvements or changes be made, or such structure or structures be 
erected at the location, in the manner and within the time specified in said 
order; provided, however, that the Commission shall have no authority to 
order the construction, addition or extension of any electric generating 
plant unless the public utility requests a certificate for the construction of 
the plant pursuant to Section 8-406 and in conjunction with such request 
also requests the entry of an order under this Section.  

(220 ILCS 5/8-503) 
 
Neither Sections 8-406 nor 8-503 require the Commission to consult with any other 

State agency when determining whether to grant a certificate of public convenience and 

necessity, including IDNR. 

4. Nevertheless, in Section 8-406 proceedings, Commission Staff routinely 

recognize the protection of nature preserves, buffer areas and registered areas to avoid 

recommending any action that would adversely affect them.  In particular, Commission 

Staff routinely inquires of the utility applicant during discovery regarding whether the 

utility has completed the Endangered Species Consultation Process with the IDNR as 
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well as required under Chapter 17 of the Illinois Administrative Code 1075, 520 ILCS 

10/11 – Illinois Endangered Species Act and 525 ILCS 30/17 – Illinois Natural Areas 

Preservation Act.  Additionally, the Staff engineering witness, as a routine matter, offers 

testimony verifying that the utility has completed these tasks.  In preparing such 

testimony, the Staff engineering witness routinely inquires whether the proposed action 

would be likely to have an adverse impact on a natural area or whether there may be 

methods of eliminating or mitigating the adverse impact, such as using an alternative 

route.   

5. As the ILA notes in its Motion, RICL noted endangered species which may be 

affected by the construction of its proposed route, as indicated in RICL’s direct 

testimony.  (Motion, ¶5)  RICL states that it conducted several roundtable meetings with 

several State and federal agencies, including IDNR, and several nongovernmental 

organizations with interest in conservation issues, such as The Conservation 

Foundation, Environmental Law and Policy Center of the Midwest, Sierra Club, Natural 

Resource Defense Council, Citizens Utility Board, Friends of the Fox, and The Nature 

Conservancy Illinois Chapter.  (RICL Ex. 8.2, pp. 7-9, 15)  From this representation, it 

appears to Staff that IDNR has actual notice of RICL’s petition.  Certainly, the IDNR 

could intervene in this proceeding if it wished to under the Commission’s broad authority 

to allow intervention of interested parties.  (83 Ill. Adm. Code Section 200.200)  The 

IDNR may also submit any information or evidence into the docket for consideration on 

the issue. The Commission will consider all evidence in the docket prior to authorizing 

any action. 
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6.  Finally, the enforcement mechanism in the Illinois Natural Areas Preservation act 

is a writ of mandamus to compel (rather than a Motion to Compel as ILA filed) which is 

an extraordinary remedy requiring equitable powers.  Section 30/17 states, in part: 

The evaluation shall be conducted early in the planning of a proposed 
action. If the proposed action is found likely to have an adverse impact on 
a natural area, the agency shall study the proposed action to determine 
possible methods of eliminating or mitigating the adverse impact. Before 
implementing any action, the agency shall attempt to mitigate or eliminate 
any adverse impacts in a manner consistent with the planned action. The 
Department, Commission, or any affected person may seek a writ of 
mandamus to compel an agency of State or local government to 
engage in the evaluation and study required by this Section. 

 
(525 ILCS 30/17)(emphasis added)   
 
7. A writ of mandamus is both extraordinary in nature and procedurally premature.  

First, the Commission is a creature of statute and only possesses those rights which 

have been granted to it from the General Assembly.  (Business and Professional People 

for the Public Interest v. Illinois Commerce Comm'n, 136 Ill. 2d 192, 201, 243 (1990))  

The Commission does not possess equitable powers.  See Final Order at 4, River Bend 

Industrial Center, LLC v. MidAmerican Energy Company, Docket No. 02-0735 (May 21, 

2003)( “[t]his Commission does not have the equitable powers of the judiciary.”) 

Second, ILA’s Motion is procedurally premature.  At this point, Staff and the parties 

have conducted very limited discovery, and there is no schedule yet to set testimony by 

Staff and Intervenors due to other preliminary motions.  The Commission should allow 

this docket to take its normal course, and while the Commission may consider 

information regarding the proposed route’s adverse impact on natural areas, it should 

not be compelled to do so. 
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WHEREFORE, for the foregoing reasons, Staff respectfully requests that the 

Commission deny ILA’s Motion to Compel for the reasons described above. 

    Respectfully submitted, 
 

___________________________ 
Staff Counsel 
Illinois Commerce Commission 

 
JESSICA L. CARDONI 
CHRISTINE F. ERICSON 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL 60601-3104 
Phone: (312) 793-2877 
Fax: (312) 793-1556 
jcardoni@icc.illinois.gov 
cericson@icc.illinois.gov 
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