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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Rock Island Clean Line LLC   ) 
       ) 
Petition for an Order granting Rock Island  ) 
Clean Line LLC a Certificate of Public  ) 
Convenience and Necessity pursuant to   ) 
Section 8-406 of the Public Utilities Act as a   ) Docket No. 12-0560 
Transmission Public Utility and to Construct,  ) 
Operate and Maintain an Electric Transmission  ) 
Line and Authorizing and Directing Rock  ) 
Island Clean Line Pursuant to Section 8-503 of )  
the Public Utilities Act to Construct an  ) 
Electric Transmission Line.    ) 
 

ROCK ISLAND CLEAN LINE LLC’S 
RESPONSE TO MOTION TO COMPEL THE COMMISSION TO CONSULT 

WITH THE ILLINOIS DEPARTMENT OF NATURAL RESOURCES 
 

 Rock Island Clean Line LLC (“Rock Island”) submits this response to the Motion to 

Compel the Commission to Consult with the Illinois Department of Natural Resources filed by 

intervenor the Illinois Landowner Alliance (“ILA”).   The ILA Motion seeks to compel the 

Commission to consult with the Illinois Department of Natural Resources (“IDNR”) concerning 

certain potential impacts of the Rock Island Clean Line transmission line project (“Rock Island 

Project” or “Project”) based on §11 of the Illinois Endangered Species Protection Act,1 520 ILCS 

10/11, and §17 of the Illinois Natural Areas Preservation Act, 525 ILCS 30/17.  In summary: 

▪ The Commission is not required to consult with IDNR pursuant to §11 of the 
Endangered Species Protection Act or §17 of the Natural Areas Preservation Act in 
connection with considering and granting an application for a certificate of public 
convenience and necessity to construct an electric transmission line. 

 
▪ However, if the Commission chooses to consult with the IDNR, then Rock Island is 

prepared to assist the Commission’s efforts by providing, in response to data requests 
from Commission Staff, information needed by the Commission for the consultation. 

 
▪ In addition, if the Commission decides to consult with the IDNR, then (1) the IDNR’s 

regulations establishing the procedure for such consultations (17 Ill. Adm. Code 
§1075.40) should be followed;2 and (2) the consultation should be initiated and 
completed as soon as possible at an early stage of this proceeding. 

                                                 
1 The ILA Motion incorrectly refers to this statute as the “Endangered Species Act.” 
2 The text of 17 Ill. Adm. Code §1075.40 is provided in Attachment 1 to this Response. 
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I. The Commission’s Approval of an Application for a Certificate to Construct and 
Operate an Electric Transmission Line is Not an Agency Action Requiring 
Consultation with the IDNR under the Endangered Species Protection Act or the 
Natural Areas Preservation Act 

 
 The ILA Motion contends that §11 of the Endangered Species Protection Act and §17 of 

the Natural Areas Preservation Act require the Commission to consult with the IDNR concerning 

certain potential environmental impacts (as specified in those statues) of the Rock Island 

Project.3  The pertinent text of the two statutory provisions is as follows: 

Section 11(b) of the Endangered Species Protection Act: 

(b) It is the public policy of all agencies of State and local governments to utilize 
their authorities in furtherance of the purposes of this Act by evaluating through a 
consultation process with the Department whether actions authorized, funded, 
or carried out by them are likely to jeopardize the continued existence of Illinois 
listed endangered and threatened species or are likely to result in the destruction 
or adverse modification of the designated essential habitat of such species, which 
policy shall be enforceable only by writ of mandamus; and where a State or local 
agency does so consult in furtherance of this public policy, such State or local 
agency shall be deemed to have complied with its obligations under the "Illinois 
Endangered Species Act", provided the agency action shall not result in the killing 
or injuring of any Illinois listed animal species, or provided that authorization for 
taking a listed species has been issued under Section 4, 5, or 5.5 of this Act. 
(Emphasis added.) 
 
Section 17 of the Natural Areas Preservation Act: 

All public agencies shall recognize that the protection of nature preserves, buffer 
areas and registered areas is the public policy of the State and shall avoid the 
planning of any action that would adversely affect them. 
 
It shall be the public policy of each agency of State or local government to utilize 
its authority in furtherance of the purposes of this Act, and to evaluate, through a 
process of consultation with the Department, whether the actions, including 
capital projects, that are authorized, funded, or carried out by the agency of 
State or local government are likely to result in the destruction or adverse 

                                                 
3 The ILA Motion also cites the IDNR’s regulations under the two statutes at 17 Ill. Adm. Code §1075.30 
as requiring consultation with the IDNR for projects that “change ‘existing drainage characteristics’” or 
“result in a ‘discharge of pollutants into the air [or] water’” of a Natural Area.  ILA Motion at ¶3.  
However, the IDNR’s regulations cannot expand the scope of the consultation requirement beyond that 
required by the enabling statutes.  Pierce Downer’s Heritage Alliance v. Village of Downers Grove, 302 
Ill.App.3d 286, 298-99 (2d Dist. 1998); see also Ruby Chevrolet, Inc. v. Dept. of Revenue, 6 Ill.2d 147, 
151(1955) (statute cannot be extended by administrative regulations);  Julie Q. v. Dept. of Children and 
Family Services, 2011 IL App (2d) 100643 (2d Dist. 2011) at ¶35, 39 and 43 (agency rules cannot extend 
or alter the scope of the enabling statute, but must conform thereto). 
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modification of any natural area that is registered under this Act or identified in 
the Illinois Natural Areas Inventory.  (Emphasis added.) 
 

 For a consultation by a State agency with the IDNR to be required pursuant to these two 

statutes with respect to an action, the action must be “authorized, funded, or carried out by the 

agency.”  Based on court decisions construing and applying this statutory language, the review of 

a certificate application by the Commission, and granting the certificate, are not actions 

“authorized, funded, or carried out” by the Commission within the meaning of the two statutes. 

 Although there are no reported cases addressing whether the Commission has obligations 

under §11 of the Endangered Species Protection Act and §17 of the Natural Areas Preservation 

Act in reviewing and granting an application for a certificate of public convenience and 

necessity, the requirements of these statutes have been construed and applied on two occasions 

by the Appellate Court.4  Pierce Downer’s Heritage Alliance v. Village of Downers Grove, 302 

Ill.App.3d 286 (2d Dist. 1998); McHenry County Defenders, Inc. v. The City of Harvard, 384 

Ill.App.3d 265 (2d Dist. 2008).   

 In Pierce Downer’s, Advocate Health and Hospital Corporation (“Advocate”) had been 

granted approval by the Village of Downers Grove for an amended site development plan, and a 

certificate of need by the Illinois Health Facilities Planning Board (“HFPB”), to construct a new 

four-story building, a parking lot, a storm water detention pond and other facilities, on an 

undeveloped portion of land on which Advocate’s Good Samaritan Hospital was located.  302 

Ill.App.3d at 289-90.  The site to be developed consisted of wetlands and an oak savanna and 

was adjacent to a protected wooded area listed in the Illinois Natural Areas Inventory under the 

Natural Areas Preservation Act.  Id. at 290.  An environmental group filed an action seeking to 

compel the Village Board and the HFPB to engage in a consultation with the IDNR, under §17 of 

                                                 
4 The ILA Motion does not cite any certificate cases before the Commission, or any reported decisions on 
appeals from orders granting certificates, in which either the Commission engaged in a consultation with 
IDNR pursuant to one of these statutes, or a party argued that such a consultation was required prior to 
granting the certificate; and counsel for Rock Island was unable to locate any such orders or decisions. 
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the Natural Areas Preservation Act, concerning the proposed development.  Id. at 289-291.  The 

Appellate Court, however, rejected the environmental group’s arguments and held that a 

consultation with the IDNR was not required under the statute. 

 The Appellate Court noted that the Village Board and the HFPB were required to engage 

in a consultation with the IDNR only if the Village Board or the HFPB “authorized, funded, or 

carried out” the project.  Id. at 295.  The environmental group agreed that the Village Board and 

the HFPB did not “fund” or “carry out” Advocate’s project, but contended that the Village Board 

and the HFPB had “authorized” Advocate’s project, by virtue of the Village Board approving the 

amended site development plan and the HFPB granting a certificate of need for the new facility. 

Id. at 292, 295-96.  The Court, however, held that these actions of the Village Board and the 

HFPB were not “authorizations” under §17 of the Natural Areas Preservation Act.  Id. at 300.  

The court noted the provision in §17 that public agencies should avoid the “planning” of any 

action that would adversely affect a protected natural area, and stated that the term “planning” 

required that the public agency have a role in forming the particular scheme or program.  Id.at 

296-97.  The court stated that “such a role clearly requires more active participation than that 

which would satisfy the traditional dictionary definition of ‘authorize.’”  Id. at 296-97.  Rather, 

the court concluded: 

[W]e believe that the Act was meant to apply only to an action in which the state 
agency or local government is a more active participant in the process. We believe 
that such active participation requires that the state agency or local government 
have a direct role in either the planning, design, funding, construction, or carrying 
out of the action.  (Id. at 297.) 
 

The court also noted that legislative history of the Natural Areas Preservation Act supported the 

conclusion that the consultation process was intended to apply only to those actions in which the 

government plays a direct role in either the planning, design, funding, construction, or carrying 

out of the action, i.e., that §17 applies “only to actions in which there is direct governmental 

involvement.”  Id. at 297-98.  Further, the court stated that “[h]ad the legislature intended to 
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include private projects within the scope of actions covered by section 17, it would seem 

reasonable that the legislature would have required the private parties planning such projects to 

participate in the consultation process.”  Id. at 297. 

 Based on the specifics of the case, the court concluded that neither the Village Board’s 

approval of Advocate’s amended site development plan, or the HFPB’s issuance of a certificate 

of need for the new facility, was an “authorization” under §17.  Id. at 296, 297.  The court noted 

that the issuance of a certificate of need by the HFPB for a new health facility represents a 

determination that there is an identifiable need for the health facility based on the community’s 

population, the number of existing medical facilities, the extent to which the existing facilities 

are used, the availability of medical personnel, and other factors.  Id. at 296, citing §12 of the 

Illinois Health Facilities Planning Act, 20 ILCS 3960/12. 

 In McHenry County, the City of Harvard, in order to “enable the City to control the 

development of the area,” had entered into an agreement with a mining company to annex certain 

property to the City to be used for a sand and gravel mining operation, concrete recycling 

facility, concrete ready mix plant, and an asphalt plant; annexed the property pursuant to the 

agreement; involved itself in the planning for the development project; imposed many 

requirements on the mining company under the terms of the annexation agreement; reviewed the 

mining company’s construction plans and made revisions to the plans; and issued a conditional 

use permit and a zoning variance for the planned use of the annexed property.  384 Ill.App.3d at 

276-77.  The annexation agreement required the mining company to pay the city 30 cents per ton 

of asphalt hauled from the plant and authorized the City to order a halt to operations under 

certain conditions.  Id. at 267-68 and 276-77.  An environmental group brought an action against 

the City seeking to require it to engage in an environmental consultation with the IDNR pursuant 

to §11 of the Endangered Species Protection Act and §17 of the Natural Areas Preservation Act. 
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 The Appellate Court agreed with and adopted the construction of the statutory term 

“authorized” in §17 of the Natural Areas Preservation Act that had been articulated by the court 

in Pierce Downer’s.  The court also concluded that the term “authorized” in §11 of the 

Endangered Species Protection Act should be construed in the same manner.  Id. at 275.  

However, the court concluded that the City’s extensive involvement in the planning and 

development of the project brought its actions within the definition of “authorized” as the 

statutory term had been construed and applied in Pierce Downer’s.  Id. at 276-77. 

 Based on these decisions, the Commission’s review of an application for a certificate of 

public convenience and necessity to construct and operate an electric transmission line, and its 

issuance of the certificate, do not constitute an “authorization” of the project pursuant to §11 of 

the Endangered Species Protection Act and §17 of the Natural Areas Preservation Act, as the 

term “authorize” has been construed by the Appellate Court.  The Commission’s actions in 

reviewing the application and granting the certificate are akin to the actions of the HFPB in 

granting a certificate of need and of the Village Board in approving an amendment to the site 

development plan in Pierce Downer’s.  The plans for the construction and operation of a 

transmission project, including the proposed route (which may, as in the instant case, include 

proposed alternatives for the Commission’s consideration), are developed and executed entirely 

by the applicant.  The Commission reviews the applicant’s proposal and either approves it (in 

some cases with limited conditions imposed) or rejects it.  The Commission’s role in reviewing 

and approving a certificate application is unlike the City of Harvard’s extensive involvement in 

the project in McHenry County.  In that case (unlike an electric transmission line certificate 

case), the City was extensively involved in the initial planning of the project, imposed numerous 

requirements on the project by means of the annexation agreement and the conditional use 

permit, and retained certain powers of control over the operation of the facility.  Further, it is 

clear from the facts of that case, as described in the court’s opinion, that the City had a direct 
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economic interest and involvement in the proposed project and had annexed the property and 

issued the conditional use permit for the project in order to receive tax and other revenues from 

the project.  

 Additionally, as noted above, although §11 of the Endangered Species Protection Act has 

been in effect in its current form since January 1, 2000 (P.A. 91-556), and §17 of the Natural 

Areas Preservation Act has been in effect in its current form since January 1, 1994 (P.A. 88-139), 

the ILA Motion cites no certificate orders of the Commission in which the Commission engaged 

in a consultation with the IDNR under either of these statutes, nor any court decisions requiring 

the Commission to engage in consultation with the IDNR under these statutes in connection with 

review and approval of an application to construct and operate an electric transmission line.  Nor 

has Rock Island found any such orders or court decisions.  

 Accordingly, the Commission may deny the ILA Motion, and the denial will be 

supported by the court decisions construing and applying the applicable statutes. 

II. If the Commission Decides to Consult with the IDNR, Rock Island is Prepared to 
Provide Assistance to the Commission’s Efforts 

 
 If the Commission were to decide to engage in a consultation with the IDNR concerning 

the Rock Island Project under §11 of the Endangered Species Protection Act and/or §17 of the 

Natural Areas Preservation Act, then Rock Island is prepared to provide assistance to the 

Commission’s consultation efforts by providing information about the Project needed by the 

Commission for purposes of the consultation.  This assistance can be provided, and the results of 

the consultation can be used in this proceeding, in a manner that is consistent with the overall 

conduct of certificate cases before the Commission. 

 The IDNR has promulgated regulations specifying the process by which a consultation 

under §11 of the Endangered Species Protection Act and §17 of the Natural Areas Preservation 

Act will be conducted.  17 Ill. Adm. Code §1075.40.  The text of this regulation is provided in 

Attachment 1 to this Response. In summary, the consulting agency must first submit an “Agency 
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Action Report” with certain information (§1075.40(a)).  The IDNR reviews the Agency Action 

Report to “determine whether a valid record of occurrence for a listed species or a Natural Area 

exists within the vicinity of the proposed action,” which will determine whether the consultation 

process is concluded or will continue to the next phase (§1075.40(b)).  If the consultation 

continues to the next phase, the agency must submit a “Detailed Action Report” with specified 

information (§1075.40(c), (d), (e)).  The IDNR will then issue an opinion on the impact, if any, 

of the proposed action on a listed species or its essential habitat or on a listed Natural Area, and 

may provide recommendations to avoid any impacts; a meeting may be held between the agency 

and IDNR to discuss the impacts, recommendations and practicable alternatives to the proposed 

action (§1075.40(e), (f), (h)).  Finally, the agency must notify the IDNR as to whether the agency 

will proceed with or forgo the proposed action and whether the agency will follow any of the 

alternatives that were discussed (§1075.40(h)).  The IDNR may disagree in writing with the 

agency’s decision (§1075.40(i)), but the IDNR has no authority to prevent the agency from 

carrying out the proposed action. 

 If the Commission were to decide to consult with the IDNR concerning the Project, the 

Commission can obtain the information it needs for the Agency Action Report, the Detailed 

Action Report, and any further discussions with IDNR, from Rock Island through data requests 

issued by Staff to Rock Island.  Rock Island’s responses to the data requests will either identify 

where the requested information has been provided in Rock Island’s filed Petition, testimony and 

exhibits, or provide the information if it is not already available from the filed record.  Use of the 

data request process will make the questions asked and the information provided available and 

known to the other parties to this docket. 

 As described in the Rock Island Clean Line Illinois Routing Study, Rock Island Exhibit 

8.2 (“Routing Study”), sponsored by Rock Island witness Matthew Koch of HDR Engineering, 

Inc., and in the prepared direct testimony of Hans Detweiler, Director of Development for the 
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Rock Island Project (Rock Island Exhibit 7.0), Rock Island’s route development process included 

considerable investigation and analysis of whether there would be potential impacts of the 

possible routes that were studied on endangered and threatened species listed pursuant to the 

Endangered Species Protection Act and on areas listed in the Natural Areas Inventory listed 

pursuant to the Natural Areas Preservation Act.  Rock Island has identified the specific Natural 

Areas Inventory sites crossed by or near to the Preferred Routes and the Proposed Alternative 

Routes (as well as those crossed by or near to each of the Dismissed Routes5).  Rock Island has 

also identified the State-listed terrestrial and aquatic threatened and endangered species located 

within one mile of the Preferred Routes and one mile of the Proposed Alternative Routes (as well 

as within one mile of each of the Dismissed Routes).6  See Rock Island Exhibit 8.2 at 60, 61, 78-

81, 96, 106-108.  Further, the route development process included interaction and consultation 

by Rock Island with the IDNR.  The IDNR provided Rock Island with data sources for 

threatened and endangered species and Illinois Natural Areas Inventory sites (among other 

information), which the Rock Island Routing Team considered in the route development process.  

See Rock Island Exhibit 7.0 at 43-45.7 

                                                 
5 As described in the Rock Island Routing Study, the Dismissed Routes are potential routes for the Project 
in Illinois that were studied but, for numerous reasons, were dismissed from consideration. 
6 With respect to the DC Section of the Project (i.e., the portion of the route in Illinois from the 
Mississippi River to the converter station in Grundy County), Rock Island did not identify any State-listed 
terrestrial or aquatic threatened or endangered species located within the right-of-way (“ROW”) of the 
Preferred Route or the Proposed Alternative Route.  Only Dismissed Route C had a State-listed threatened 
or endangered species located within its ROW.  Rock Island Exhibit 8.2 at 61.  Additionally, a total of 
five instances of a State-listed threatened or endangered species located within one mile of Preferred 
Route A, and eleven instances of a State-listed threatened or endangered species located within one mile 
of the Proposed Alternative Route B, were identified.  Rock Island Exhibit 8.2 at 81.  With respect to the 
AC Section of the Project (the portion of the route from the converter station to the Collins Substation in 
Grundy County), one instance of a State-listed terrestrial or aquatic threatened or endangered species 
located within the ROW of Preferred Route F, one instance located within the ROW of Proposed 
Alternative Route G, and four instances within one mile of each of these routes, were identified.  Rock 
Island Exhibit 8.2 at 107-108. 
7 The Commission should not rely on the assertion in ¶4 of the ILA Motion that “According to the Illinois 
GAP analysis project, there are at least twenty-eight protected or endangered species that are confirmed or 
have been predicted to be affected by the proposed, alternate, and disregarded routes suggested by [Rock 
Island] in its Petition.”  (The 28 allegedly affected species are then listed.)   The website cited as the 
source (footnote 2 of the ILA Motion) states “last updated in 2005;”  the Illinois GAP analysis project of 
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 If the consultation process results in any recommendations from the IDNR or identifies 

any alternative actions, such as route modifications, which should be considered to mitigate 

impacts on State-listed threatened or endangered species or Natural Areas Inventory sites, these 

proposals can be placed into the record through the testimony of a Staff witness or witnesses.8  

Submission of the recommendations or alternative actions in Staff testimony will provide the 

opportunity for Rock Island and other parties to respond to them in subsequent testimony, 

thereby creating a record on which the Commission can base its determination as to whether any 

of the recommendations or alternative actions should be adopted as conditions to the issuance of 

the certificate of pubic convenience and necessity for the Rock Island Project. 

 If the Commission decides to consult with IDNR, it should initiate the consultation 

process as soon as possible.  The IDNR regulations on the consultation process urge that the 

process should be initiated (through submission of the Agency Action Report to the IDNR) “as 

early in the planning process as may be practicable.”  17 Ill. Adm. Code §1075.40(a).  There 

currently is no procedural schedule established in this docket for the submission of Staff and 

intervenor direct testimony and subsequent rounds of testimony, and it can reasonably be 

anticipated that once a procedural schedule is established, it will not provide for the filing of 

Staff and intervenor direct testimony for at least three to four months from the date of this 

                                                                                                                                                             
the Illinois Natural History Survey has not studied impacts along any of the Preferred, Proposed 
Alternative or Dismissed Routes of the Rock Island Project.  Further, the graphic maps and other 
representations on the cited website are not in sufficient scale and resolution to enable one to make 
determinations of whether the listed species would be impacted by the specific routes.  Thus, the quoted 
assertion in ¶4 is solely that of someone on behalf of ILA, not a conclusion of the Illinois GAP analysis 
project.  Additionally, the ILA Motion is not verified.  Nor does the assertion in the ILA Motion 
separately identify the numbers of species “confirmed or predicted to be affected” by each of the 
Preferred Routes, the Proposed Alternative Routes, and the Dismissed Routes of the Project.  As 
described earlier, tables and text in the Rock Island Routing Study, Rock Island Exhibit 8.2, list the 
numbers of instances of State-listed threatened and endangered species located within the ROW, and 
within one mile of the ROW, of the Preferred Routes, the Proposed Alternative Routes, and each of the 
Dismissed Routes of the Project. 
8 Rock Island is not suggesting that Staff would need to endorse or support any such recommendations or 
proposed alternative actions, only that Staff testimony would identify any recommendations or proposed 
alternative actions for the record.  In fact, Staff could oppose any or all of the recommendations or 
proposed alternative actions if Staff concluded they were inappropriate and should not be followed. 
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Response.  Therefore, if the Commission determines that consultation with IDNR should occur, 

the process should be initiated now so that any recommendations or proposed alternative actions 

resulting from the consultation process can be introduced into the record in a timely manner and 

thereby be available for the Commission’s consideration in its deliberations on the final order in 

this docket. 

 Finally, although the ILA Motion is not explicit on this point, it appears to propose that 

the consultation should encompass not only Rock Island’s Preferred Routes and Proposed 

Alternative Routes but also the Dismissed Routes. See ILA Motion at ¶4 (referring to the 

“proposed, alternate and disregarded routes suggested by Rock Island”).  If the Commission 

decides to consult with the IDNR concerning the Project, Rock Island does not object if the 

consultation encompasses the Dismissed Routes as well as Rock Island’s Preferred Routes and 

Proposed Alternative Routes.  To be clear, however, in this proceeding, Rock Island is only 

advocating approval of the Preferred Routes, or, if the Commission concludes one or both of 

them is superior, the Proposed Alternative Routes.  As described in detail in the Rock Island 

Routing Study, Rock Island Exhibit 8.2, the Dismissed Routes are potential routes for the Project 

in Illinois that were studied but, for numerous reasons, were dismissed from consideration.9  

Neither the ILA, nor any other party, has advocated that any of the Dismissed Routes should be 

restored to consideration in this proceeding.  In fact, Rock Island believes that many of the 

members of the ILA own, rent, live on or farm properties that are located on or near one of the 

Dismissed Routes; these potential routes were dismissed from consideration based on (among 

many factors considered) information provided by these individuals during the route 

development process.   

                                                 
9 The Rock Island Routing Study contains extensive information on and discussion of the Dismissed 
Routes, as well as the Preferred Routes and Proposed Alternative Routes, in order to demonstrate the 
thoroughness and completeness of Rock Island’s route development process. 
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