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1           ADMINISTRATIVE LAW JUDGE HILLIARD:  On

2 behalf of the Illinois Commerce Commission, I call

3 Docket 12-442, Sunrise Continuing Care, LLC.

4 versus Commonwealth Edison Company.

5                Can the parties identify themselves

6 for the record, please.

7           MR. CONARTY:  Paul Conarty,

8 C-O-N-A-R-T-Y, representing Sunrise.

9           MR. WIER:  Jonathan Wier, W-I-E-R, on

10 behalf of Commonwealth Edison.  I'm with the law

11 firm Elmer, Stahl at 224 South Michigan Avenue,

12 Suite 1100, Chicago, Illinois  60604.

13           MR. PERKINS:  Bradley R. Perkins on

14 behalf of Commonwealth Edison Company, 10 South

15 Dearborn, Suite 4900, Chicago, Illinois 60603.

16           ADMINISTRATIVE LAW JUDGE HILLIARD:  What

17 is the status of this case?

18           MR. CONARTY:  Well, Edison has

19 propounded no discovery to Sunrise up to this

20 point, all right.  And there's probably good

21 reason for this, because they have all of the

22 information.
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1                I have propounded some discovery on

2 behalf of Sunrise; and I have two issues to

3 address here.  Issue number one is, Edison has

4 never provided a Certificate of Completeness

5 regarding their production of documents, as was

6 required by the request for production and, of

7 course, the Code of Civil Procedure.

8                On a substantive basis, I have some

9 serious questions with respect to the completeness

10 of Edison's production of documents.  I have

11 requested correspondence; I have requested

12 drawings; I have requested field notes, all of the

13 normal stuff that would attend, presumably,

14 Edison's investigation of an alleged cable fault,

15 and the costs to repair, and so forth and so on.

16                Edison has given it, apparently --

17 either has not produced all of the documents that

18 I have requested by a long run, or alternatively,

19 they take the CIA approach and put nothing in

20 writing.

21                In either event, I need to have a

22 Certificate of Completeness, which I dare say I
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1 don't think they will give me.  But what I would

2 like to do -- and I think probably the most

3 efficient way to do it, is to give me a brief

4 period of time to draft a Motion to Compel so I

5 can point out in detail the deficiencies in their

6 production of documents.

7           MR. WIER:  Your Honor, we responded to

8 both their request from the Commission as well as

9 from Mr. Conarty.  And this is the first we've

10 actually heard about any inadequacy with regard to

11 the production.  So we are certainly willing to

12 discuss those.  I don't even know that we would

13 need to get to the Motion to Compel stage.  I

14 think what's required first is that we meet and

15 confer and discuss, you know, what documents

16 Mr. Conarty may have been asking for.

17           ADMINISTRATIVE LAW JUDGE HILLIARD:  Mr.

18 Conarty.

19           MR. CONARTY:  Conarty.  Accent is on the

20 first syllab.

21           MR. WIER:  Also we filed an answer.

22                As you know, in our Motion to
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1 Dismiss, we made some reference to the fact that

2 we believe that the property was for sale.  And we

3 now have information, although, you know, we are

4 working on confirming it, that Sunrise Continuing

5 Care is no longer the customer of record or the

6 property owner at the address in question, which

7 would raise some concerns at least with regard to,

8 you know, whether this proceeding should proceed.

9           ADMINISTRATIVE LAW JUDGE HILLIARD:  Want

10 to address that?

11           MR. CONARTY:  The property was sold

12 recently.  I have been retained by the new

13 property owners.  I've been in touch with their

14 counsel, and they are -- Again, it's a

15 publicly-held company.  And being institutional

16 like that, they have to go through their channels

17 to get me approved and then actually formally

18 approve the substitution.  That will be

19 forthcoming, and I will file a simple Motion to

20 Substitute, which I presume is not required at

21 hearing, and then we'll proceed on.

22           MR. WIER:  Your Honor, I don't know if
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1 this is a case where counsel is simply changing.

2                This is a new party that we are

3 introducing to the matter.  And so I am not sure

4 that the substitution would be necessarily a

5 simple ministerial step.

6           ADMINISTRATIVE LAW JUDGE HILLIARD:  I

7 think you need to address that, Counsel.

8           MR. CONARTY:  If I might have one

9 second.  I have an e-mail, I will be happy to

10 tender --

11                Gentlemen, I didn't make a lot of

12 copies.  Diedra Wolf, who is the senior -- styled

13 as the Senior Account Representative for Edison to

14 Michael Leveigh.  Mr. Laveigh was, under Sunrise,

15 the --

16                If you can take a look at that.

17 Leveigh was, under Sunrise, the facilities manager

18 at the property, and continues to act in that

19 capacity.  This e-mail was dated the 4th of

20 June -- I'm sorry -- the 4th of January.  So there

21 is a total continuation of parties here.

22                And Edison is now even imposing new
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1 requirements on the new owner, which have never

2 come up in a year and-a-half, almost two years

3 that we have been dealing with this issue.

4                So, to say that it's not

5 appropriate to proceed with this thing, I think,

6 is a little -- has to be said taken with tongue in

7 cheek.

8           MR. WIER:  We will certainly note the

9 allegations in the Complaint what would pertain to

10 the new parties.  But I think we would need to

11 start over with a new Complaint, at a minimum, if,

12 in fact, there is a new owner and a new customer

13 of record.

14                I would add that the information

15 that we have begun to learn, that this transfer

16 was fairly recent, is that the new party is

17 willing to work with ComEd in resolving this

18 outside of the context of Commission proceedings.

19                Now, that's the information that we

20 have.  We are certainly working to confirm it.

21           MR. CONARTY:  If I may.

22           ADMINISTRATIVE LAW JUDGE HILLIARD:  Yes.
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1           MR. CONARTY:  The problem is the

2 problem.  Whoever owns the property is saddled

3 with the problem.

4                The question about working with the

5 new owners, I understand that they have been in

6 contact with Ms. Wolf and have been contacted by

7 engineers for Edison who, as recently as last

8 week, were out on the site doing surveys and

9 attempting to, I don't know, intimidate my client

10 or whatever.

11                The conversations that I have had

12 with my client, with respect to this company's

13 contacts were to the effect that they are getting

14 no more information from Edison than I was able to

15 gather or that Sunrise was able to gather.  And

16 it's just -- It's the same church, just a

17 different pew.

18           ADMINISTRATIVE LAW JUDGE HILLIARD:  I

19 think I agree with counsel that if there's been a

20 change in ownership here, and you are representing

21 or complaining to -- You know, it's not at all

22 clear to me that you have authority to represent
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1 the new client.  It's not clear to me what the

2 chain of interest here is between your former or

3 existing client and the new client.  And I think

4 that his suggestion that you should file a new

5 pleading, if that's, you know, what your client or

6 your -- the new party in interest wants to do,

7 should probably be the first order of business.

8           MR. CONARTY:  Would a substitution with

9 the client's written consent suffice?  I'm not

10 opposed to filing a new Complaint --

11           ADMINISTRATIVE LAW JUDGE HILLIARD:  I

12 don't want to necessarily delay this.  But, you

13 know, I think that, you know, for purposes of

14 our -- of resolution of this, and a full and

15 complete record, we need to establish that the

16 interest of the present owner in this controversy

17 is ongoing, and that there -- you know, that it is

18 they, and not Sunrise, that's the real party in

19 interest.  So I --

20           MR. CONARTY:  Okay.  Again, I'd be happy

21 to file a new Complaint.  But it just seems to me

22 that if the new owner, which is going to be called
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1 Five Star, desires to pursue the existing pending

2 proceedings initiated by Sunrise, and they consent

3 to the proceeding and acknowledge that they are in

4 the place and in the stead of Sunrise, that would

5 accomplish the same thing.  The Complaint

6 otherwise gets a little convoluted, because then I

7 have to talk about the Sunrise situation, then the

8 Five Star, and then the ongoing situation.

9                Again, I am just trying to shorten

10 the paperwork.  Again, you know --

11                If we go off the record for one

12 second.

13                (PAUSE)

14           MR. CONARTY:  I am trying to do this as

15 efficiently as possible.  It's your call, Judge.

16           ADMINISTRATIVE LAW JUDGE HILLIARD:  Yes,

17 something you want to say?

18           MR. WIER:  We don't want to delay this

19 either.  These allegations are very specific to

20 Sunrise.  We are getting a new party here who has

21 to make a decision as to whether they want to

22 proceed with this before the Commission.
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1           ADMINISTRATIVE LAW JUDGE HILLIARD:  I

2 don't think that's not an unreasonable suggestion.

3                I direct you to file a new

4 Complaint establishing that you are acting in a

5 representative capacity for the new owner, and

6 establishing some continuity of interest between

7 the former complainant and the present

8 complainant.

9                How long do you need to do that?

10           MR. CONARTY:  I need to see what's

11 happening in the next two weeks.  I would like to

12 be as brief as possible on this thing.  Let's just

13 be on the safe side and say 21 days.

14           ADMINISTRATIVE LAW JUDGE HILLIARD:  So

15 the 28th of January?

16           MR. CONARTY:  Yes, your Honor.

17           ADMINISTRATIVE LAW JUDGE HILLIARD:  How

18 much time do you need to reply?

19           MR. WIER:  Can do 21 days as well.

20           ADMINISTRATIVE LAW JUDGE HILLIARD:

21 Which takes us to the 18th of February.

22           MR. WIER:  Your Honor, with regard to
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1 this docket 12-0442, should we file a Motion to

2 Dismiss, or can we dismiss it here?  Just might be

3 good to have some closure on that proceeding.

4           ADMINISTRATIVE LAW JUDGE HILLIARD:  I

5 mean, this is entering a party.  I don't know if

6 we need to dismiss the docket.  It seems to me

7 that we have got a record here that may be a

8 benefit to the Commission at some point.  And

9 dismissing the proceeding, I don't know that that

10 is necessarily productive.

11           MR. WIER:  Okay.  As long as he's going

12 to file under the same docket number.

13           ADMINISTRATIVE LAW JUDGE HILLIARD:  Yes.

14                In regard to your discovery issues,

15 I don't see why we can't attempt to address those

16 in the same period.

17           MR. CONARTY:  Okay.

18           ADMINISTRATIVE LAW JUDGE HILLIARD:  So

19 maybe what we should do is have another status

20 after you file your pleading; and you can report

21 back to me on the state of these discovery issues.

22           MR. CONARTY:  That's fine.
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1           MR. WIER:  Your Honor, discovery

2 technically closed yesterday.  Should we -- Could

3 we reopen discovery?

4           ADMINISTRATIVE LAW JUDGE HILLIARD:  Yes.

5 I guess we'd have to do that too.  All right.

6                How about a status date?  Would it

7 be March or late February?

8           MR. WIER:  March 5th, we suggest.

9           ADMINISTRATIVE LAW JUDGE HILLIARD:  Does

10 that work for you?

11           MR. CONARTY:  Your Honor, it's a new

12 toy.  I have got to figure it out.  If you will

13 bear with me.

14                (PAUSE)

15           MR. CONARTY:  I will say yes.  If I got

16 two minutes, I will correct.  But I think March

17 5th is good.

18           ADMINISTRATIVE LAW JUDGE HILLIARD:  All

19 right.  Want to do 10:00?

20           MR. WIER:  Sure.

21           MR. CONARTY:  Okay.

22           ADMINISTRATIVE LAW JUDGE HILLIARD:  So
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1 we've discussed an amended pleading schedule; we

2 discussed resolving -- making attempts to resolve

3 these outstanding discovery issues; and we got a

4 status date.

5                If at all possible, these discovery

6 issues aren't resolved, I would like you to

7 present me with a motion at the next status date

8 with -- indicating with some specificity what the

9 outstanding issues are; okay?

10           MR. CONARTY:  That will be fine.

11           ADMINISTRATIVE LAW JUDGE HILLIARD:  All

12 right.

13                Is that all right with you?

14           MR. WIER:  That's fine.

15           ADMINISTRATIVE LAW JUDGE HILLIARD:

16 Okay.  And we will reopen discovery.

17                So the order for today is that an

18 amended Complaint will be due on or before

19 January 28th; a responsive pleading will be due on

20 or before February 18th; discovery will be

21 reopened; and we'll have a status conference on

22 March 5th at 10:00 a.m.; and the parties are
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1 directed to discuss outstanding discovery issues

2 and attempt to resolve them, and the

3 complainant -- or amended -- complaint complainant

4 is directed, if those issues are not resolved, to

5 present me with a motion so we can move ahead with

6 this thing in a somewhat expeditious manner.

7 Okay?  Anything else?

8           MR. CONARTY:  Okay.

9           MR. WIER:  Just one final matter.  With

10 regard to discovery that ComEd would -- we would

11 just request the ability to prolong that discovery

12 on Sunrise or the new owner, so that we can

13 resolve some of these issues.

14           ADMINISTRATIVE LAW JUDGE HILLIARD:

15 Sure.  That makes sense.  Anything else?

16           MR. CONARTY:  No, sir.

17           ADMINISTRATIVE LAW JUDGE HILLIARD:  Then

18 we are all done for today.  Thank you.

19                

20

21

22


