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APPLICATION FOR REHEARING 

The Illinois Competitive Energy Association (“ICEA”), and the Illinois Industrial Energy 

Consumers (“IIEC”) in accordance with Section 10-113 of the Illinois Public Utilities Act (the 

“PUA”) (220 ILCS 5/10-113) and the Illinois Commerce Commission’s Rules of Practice (83 Ill. 

Admin. Code § 200.880), respectfully submit their Joint Application for Rehearing of the Illinois 

Commerce Commission’s (the “Commission”) order dated December 19, 2012 (the “Order” or 

“December 19 Order”), regarding the Illinois Power Agency’s (“IPA”) Petition for Approval of 

the IPA’s 2013 Power Procurement Plan.  In support of this Joint Application for Rehearing, 

ICEA and IIEC state as follows: 

INTRODUCTION 

ICEA and IIEC seek rehearing of three issues in the December 19 Order that relate to the 

Commission’s finding that it has authority to require Alternative Retail Electric Suppliers 

(“ARES”) and utilities to enter into sourcing agreements with a specific private company. While 

there are several reasons why the Commission exceeded its authority in its Order, the undeniable 

fact is that no procurement plan can be imposed on ARES unless or until cost-based benchmarks 

are established for the plan.  Here, no such benchmarks have been established for FutureGen.  

Accordingly, the Commission’s Order is, at best, premature.  Moreover, with or without 
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benchmarks, the Order exceeds its authority under the law.  The harm arising from this Order to 

ARES is genuine because the Order impermissibly alters the statutory framework upon which 

ARES will provide electricity to its customers in Illinois for the next 20 years.  The Order is also 

harmful to the FutureGen project because it creates an unlawful model by which to finance the 

debt-service of FutureGen by compelling ARES to subsidize FutureGen directly (by contract) or 

indirectly (by delivery charges) without the lawful authority to do so. 

First, ICEA and IIEC request that the Commission grant rehearing to reconsider whether 

the Legislature granted the Commission the specific authority to compel ARES to contract with 

or otherwise be subject to the off take of a specific “clean coal” facility, other than the initial 

clean coal facility.  Second, ICEA and IIEC seek rehearing of the Commission’s determination 

that charges relating to the FutureGen proposed “clean coal” facility may be passed on to ARES 

supply customers as utility tariffs or delivery service charges or the like. Third, ICEA and IIEC 

seek rehearing of the December 19 Order to allow the Commission to reconsider whether it has 

applied the law in a manner that is consistent with state law and the Commerce Clause of the 

United States Constitution.  

ARGUMENTS IN SUPPORT OF ICEA AND IIEC APPLICATION FOR REHEARING 

I. THE COMMISSION SHOULD GRANT REHEARING IN ORDER TO MODIFY 
THE ORDER REGARDING APPROVAL OF THE SOURCING AGREEMENT 
AS IT RELATES TO ARES AND ARES CUSTOMERS IN ORDER TO COMPLY 
WITH ILLINOIS LAW 

Under Illinois law, the Commission cannot compel ARES to enter into a sourcing 

agreement with FutureGen. Neither the Illinois Power Agency Act (“IPA Act”) nor the Public 

Utilities Act provides the Commission with the authority to require ARES to enter into a 

sourcing agreement other than the initial clean coal facility, or in the alternative, have electric 
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utilities enter into such agreements on behalf of ARES and pass costs associated with FutureGen 

to ARES retail customers via tariff revision or otherwise.   

A. The Illinois Power Agency Act and Public Utilities Act Do Not Support the 
Conclusion that the Commission has Authority to Require that ARES Enter 
into the Sourcing Agreement. 

The plain language of Section 1-75(d)(5) of the IPA Act does not support the 

Commission’s conclusion in the December 19 Order that both utilities and ARES are to be 

required to enter into sourcing agreements with retrofit clean coal facilities that the Commission 

approves. (December 19 Order at 231.) To the contrary, Section 1-75(d)(5) of the IPA Act 

merely indicates that owners of retrofitted facilities “may propose to the Agency sourcing 

agreements with utilities and alternative retail electric suppliers required to comply with 

subsection (d) of this Section and item (5) of subsection (d) of Section 16-115 of the Public 

Utilities Act, covering electricity generated by such facilities.”  20 ILCS 3855/1-75(d)(5). 

Although owners of retrofitted facilities may propose such sourcing agreement with utilities and 

ARES, the IPA and the Commission’s collective statutory authority is limited to the ability to 

“approve any such utility sourcing agreements that do not exceed cost-based benchmarks 

developed by the procurement administrator, in consultation with the Commission staff, Agency 

staff and the procurement monitor, subject to Commission review and approval.” Id. (emphasis 

added). Thus, as such, the IPA and the Commission lack the statutory authority to approve a 

sourcing agreement for ARES.  

The scope of the IPA’s authority also supports this construction of Section 1-75(d)(5).  

The IPA’s authority is limited to procurement plans relative to electric utilities, and not ARES. 

The IPA’s powers and authorities are created by the IPA Act, 20 ILCS 3855/1-20. Section 1-20 

outlines the general powers of the IPA. Subsection 1-20(a) states that the IPA is required to 

develop electricity procurement plans “to ensure adequate, reliable, affordable, efficient and 
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environmentally sustainable electric service at the lowest cost over time, taking into account any 

benefits of price stability,” to meet the needs of eligible retail electric customers of electric 

utilities that “on December 31, 2005 provided electric service to at least 100,000 customers in 

Illinois and for small multi-jurisdictional electric utilities that (A) on December 31, 2005 served 

less than 100,000 customers in Illinois and (B) request a procurement plan for their Illinois 

jurisdictional load.” 20 ILCS 3855/1-20(a).  Given that IPA procurement plans are specifically 

limited to procurements on behalf of utilities’ eligible retail customers, the Commission lacks the 

authority to mandate that ARES procure electricity from a particular “clean coal” facility.   

Further, the PUA does not supply the Commission with the authority to require that 

ARES or their customers finance the construction of a facility. (December 19 Order at 231.) 

Section 16-115(d)(5) of the PUA requires that, to the extent qualifying facilities exist, that ARES 

procure power from “clean coal” facilities beginning in 2017, “... limited to the amount of 

electricity that can be procured or sourced at a price at or below benchmarks approved by the 

Commission each year ....” 220 ILCS 5/16-115 (d)(5)(iii). Here, the Commission’s finding of 

authority is, at best, premature. This is because the Commission has not established any such 

benchmarks, nor have the expected costs of the FutureGen facility been evaluated against any 

such benchmark.   

B. The Clean Coal Act Does Not Give Authority to Compel ARES to Meet Their 
Clean Coal Obligation from Any Particular Clean Coal Facility. 

ICEA and IIEC agree that, in Illinois, ARES are subject to an application process and 

review before certification, as well as ongoing annual reporting requirements. (December 19 

Order at 232).  However, the Commission’s certification and annual reporting requirements for 

ARES do not provide the Commission with the authority to mandate that ARES procure, or 
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underwrite, the cost of power from a specific private supplier as a condition of ongoing 

certification. (Id.)   

First, it should be noted that almost all ICEA members and several IIEC members were 

already certified ARES, and were already serving customers in the Illinois electric market, long 

before there was a “clean coal” standard in Illinois.  Regardless of when an ARES became 

licensed, a prospective electric supplier does not lose its standing to question the lawfulness of 

any Commission action once it obtains its ARES certification, and does not waive any right to 

challenge Commission interpretation of a law by virtue of the fact that the ARES adheres to 

annual reporting requirements and does business in Illinois.  Moreover, there is no basis in the 

law for the position that the Commission’s authority to certify ARES includes the authority to 

compel ARES to subsidize FutureGen directly or indirectly.  Also, the Commission conflates the 

ARES commitment to the “clean coal” certification requirement to a commitment to procure 

power from FutureGen directly or subsidize it indirectly through delivery charges or any charges.  

As ICEA and IIEC explain below, there is no basis in the law to mandate ARES to satisfy their 

“clean coal” certification requirement through a specific facility like FutureGen. 

Second, aside from the initial clean coal facility, the Illinois clean coal standard does not 

require that ARES procure clean coal from any specific facility. The PUA does require that off-

take from the initial clean coal facility be a condition of licensure.  See 220 ILCS 5/16-115.  The 

statute contains no such language as to any other facility. Had the Legislature intended ARES 

licensure to be tied to any other facility, it would have said so.  In fact the Legislature reserved to 

itself, not the Commission, the right to determine if such a facility should be built and the 

requirement the ARES enter into sourcing agreements with that facility implemented. (See 20 

ILCS 3855).  In light of the specific grant of statutory authority to condition ARES licensure on 
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procurement from the Initial Clean Coal facility, and the absence of a similar grant of authority 

regarding any other facility, the Commission lacks the authority to require that ARES procure 

clean coal from FutureGen as a condition of licensure. 

Finally, ICEA and IIEC note the fact that the statute contains an aspirational “clean coal” 

goal of 25% of supply by 2025. This future goal, however, does not translate into Commission 

authority to compel the ARES to pay directly or indirectly for energy supplied by FutureGen. 

Thus, the clean coal goals do not impose any supply obligations on ARES at this time.  

For the reasons stated in Sections I, A and B above and for the reasons stated in ICEA’s 

and IIEC’s Objections to the IPA 2013 Power Procurement Plan, the ICEA/IIEC Joint Response 

to Objections to the IPA 2013 Power Procurement Plan, the ICEA/IIEC Joint Reply to 

Responses to Objections to the IPA 2013 Power Procurement Plan Commission, and the 

ICEA/IIEC Joint Reply Brief on Exceptions (which are expressly incorporated by reference) 

(ICEA Obj. at 1-11; IIEC Obj. at 2-7; ICEA/IIEC Jt. Resp. to Obj. at 2-7, 8-9; ICEA/IIEC Reply 

to Resp. to Obj. at 1-8; ICEA/IIEC Jt. Reply BOE. at 2-3, 5-9), the Commission should 

reconsider whether it has the statutory authority under the IPA Act, and the PUA, to require 

ARES to enter sourcing agreements with particular clean coal facilities other than the initial 

clean coal facility, and whether the December 19 Order violates sections 10-103, 10-201(e)(iii)  

and 10-201(e)(iv)(C) of the PUA and governing case law.  20 ILCS 3855/1-75(d)(5); 220 ILCS 

5/10-103; 220 ILCS 5/10-201(e)(iii); 220 ILCS 5/10-201(e)(iv)(A)-(B) and 220 ILCS 5/16-115.   

C. The Order Errs in Treating Supply Costs as Delivery Service Obligations, to 
be Collected by the Utility. 

The December 19 Order ultimately determined that utilities should be the only entities 

that would be required to execute sourcing agreements with FutureGen, but that the utilities 

would collect charges for FutureGen from all delivery service customers -- both utility and 
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ARES customers alike.  (December 19 Order at 236-7.)  “As included in the IPA Plan, 

FutureGen will ultimately be funded through proportional assessments on utility and ARES 

customers.  These proportional assessments will not vary based on whether they are recovered 

through supply or distribution charges, or through utility or ARES bills.”  (December 19 Order at 

237.) 

This scheme for financing the proposed FutureGen plant is inconsistent with the IPA Act 

and the PUA.  Indeed, nothing in the IPA Act or the PUA authorizes utilities to collect “clean 

coal” charges from ARES customers.  Moreover, the Staff and the Commission recognized in the 

December 19 Order that the subject statues lack the requisite grant of authority:  

The support for Staff’s alternative approach, while recognizing the alternative was 
not explicitly sanctioned by Section 1-75(d)(5) of the IPA Act or Section 16-115 of 
the PUA, is that the intent of the Legislature that all customers equally bear the 
costs and benefits of the State’s clean coal portfolio standard is consistent with the 
alternative proposal.  (Staff Objections at 15-16) 

(December 19 Order at 236.)  (emphasis added.)  Further, the IPA Act specifically limits 

procurements under the IPA Act to those performed exclusively for eligible retail customers.  

Section 1-75(a) of the IPA Act provides that the IPA shall “develop procurement plans and 

conduct competitive procurement processes . . . for the eligible retail customers of electric 

utilities ….  20 ILCS 3855/1-75(a).  Thus, by definition eligible retail customers, as defined in 

the IPA Act, do not include ARES customers. 

The Order requires ARES customers to subsidize FutureGen by having them pay a 

charge (a “proportional assessments”) to the utility.  The December 19 Order states that “[t]hese 

proportional assessments will not vary based on whether they are recovered through supply or 

distribution charges, or through utility or ARES bills.” (December 19 Order at 237.) The 

December 19 Order also describes the recoverable costs as including “the ongoing increase in 
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bad debt expense associated with the increase in the delivery service rate in the utility bills of 

ARES’ customers.”  (Id. at 236-7) (emphasis added).   

The Order fails to recognize that a utility may only collect supply costs from eligible 

retail customers. The utility is limited to collecting from ARES customers, charges or fees that 

are for delivery services. 

“Delivery services” means those services provided by the electric utility that are 
necessary in order for the transmission and distribution systems to function so that 
retail customers located in the electric utility’s service area can receive electric 
power and energy from suppliers other than the electric utility, and shall include, 
without limitation, standard metering and billing services. 

220 ILCS 5/16-102.  The FutureGen sourcing agreement costs fail to meet the definition of a 

delivery services charge, and for the reasons set forth above, the Commission may not impose 

the “proportional assessment” charge on ARES customers by re-characterizing it as a distribution 

cost.    

Nor is there any statutory authority for utilities to collect supply-related charges (which 

FutureGen costs clearly are) from ARES customers.  The Commission should not and cannot 

mandate that utilities become involved in the supply function to ARES customers, which would 

be an abrogation of ARES’ and their customers’ contractual rights and the state-wide policy 

promoting ARES in the first instance. The Commission has no authority except that which is 

expressly conferred upon it by the Legislature.  Lambdin v. Commerce Com. 352 Ill. 104 (1933); 

Chicago Railways Co. v. Commerce Com. 336 Ill. 51 (1929); Public Utilities Com. v. Illinois 

Central Railroad Co. 274 Ill. 36 (1916).  And here, there is none. 

For the reasons state above and for the reasons stated in IIEC’s Supplemental Reply to 

Responses to Objections to the IPA 2013 Power Procurement Plan Commission, and the IIEC 

Supplemental Reply Brief on Exceptions, the Commission should reconsider its decision to 

adopt the Staffs alternative, (IIEC Supp. Reply to Resp. to Obj. at 1-2; IIEC Supp. Reply BOE at 
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1-3), and whether the December Order violates Sections 10-103, 10-201(e)(iii) and 10-

201(e)(iv)(A), (B) and (C) of the Public Utilities Act and governing case law.  See 220 ILCS 

5/10-103; 220 ILCS 5/10-201 (e)(iv)(A)-(C). 

II. THE COMMISSION SHOULD GRANT REHEARING IN ORDER TO MODIFY 
THE ORDER REGARDING APPROVAL OF THE SOURCING AGREEMENT 
AS RELATES TO ARES AND ARES CUSTOMERS IN ORDER TO COMPLY 
WITH THE CONSTITUTION 

A requirement to enter into a sourcing agreement with FutureGen is a violation of ARES’ 

constitutional rights. Although the December 19 Order is correct that “an administrative agency 

lacks the authority to invalidate a statute on constitutional grounds or to question its validity,” 

(December 19 Order at 232), an administrative agency must not apply a statute in a manner that 

violates the Constitution.  Because the PUA does not mandate that ARES procure “clean coal” 

from a specified facility, other than the initial clean coal facility, the PUA cannot be applied to 

require ARES to purchase energy from a preferred in-state facility such as FutureGen. This in-

state preference violates the Commerce Clause of the U.S. Constitution.  

The mandate to purchase power agreements from an in-state generator is a violation of 

the Commerce Clause of the U.S. Constitution, under which Congress is vested with the primary 

responsibility for regulating interstate commerce. U.S. Const. art. I, § 8, cl.3.  The Commerce 

Clause prohibits states from adopting or implementing “measures designed to benefit in-state 

economic interests by burdening out-of-state competitors.” New Energy Co. of Ind. v. Limbach, 

486 U.S. 269, 273 (1988).  Indeed, such discriminatory measures trigger “a virtually per se rule 

of invalidity.” City of Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978).  The U.S. Supreme 

Court has found that the anti-protectionist rule applies to the power industry as much as any 

other. See, e.g., New England Power Co. v. New Hampshire, 455 U.S. 331 (1982).   
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Also, given indications in the record that the FutureGen facility will require the 

commitment of funds that will cause the clean coal standard to be exceeded if the initial clean 

coal facility becomes operation (see IPA 2013 Power Procurement Plan, Part 2 at 78), 

prospective owners of other clean coal facilities will be precluded from entering into a sourcing 

agreement with ARES within the statutory cap. Such an application of the PUA would impose 

commercial barriers or discriminate against an article of commerce by reason of its origin out of 

state. See, e.g. C & A Carbone, Inc. v. Clarkstown, 511 U.S. 383, 402 (1994).   

For the reasons stated above and for the reasons stated in the ICEA/IIEC Joint Reply to 

Responses to Objections to the IPA 2013 Power Procurement Plan, the Commission should 

reconsider its decision that it has the statutory authority to require ARES to enter sourcing 

agreements with particular clean coal facilities other than the initial clean coal facility.  

(ICEA/IIEC Reply to Resp. to Obj. at 9-11).  The Commission should reconsider whether the 

decision that it has the authority to require ARES to enter sourcing agreements with particular 

clean coal facilities other than the initial clean coal facility violates the Commerce clause of the 

U.S. Constitution and therefore violates 10-201(e)(iv)(C) of the PUA and governing case law. 

See 220 ILCS 5/10-201(e)(iv)(C). 

CONCLUSION 

Good cause exists for rehearing.  Rehearing should be granted to reconsider whether the 

December 19 Order imposes obligations on ARES and their customers that are inconsistent with 

the law and the rules. Rehearing is also required to address whether ARES customers will be 

committed to above-market rates through unauthorized delivery charges while annexing ARES’ 

right to choose with whom they contract for supply. These aspects of the December 19 Order 

will impact the parties for decades; it is therefore imperative that the correct decisions be made 




