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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition to approve an Advanced Metering Infrastructure 
Pilot Program and associated tariffs  

: 
: 
: 
: 

 
No. 09-0263 
 

COMMONWEALTH EDISON COMPANY’S VERIFIED RESPONSE 
TO THE AG-CUB MOTION TO INITIATE REMAND PROCEEDING 

Commonwealth Edison Company (“ComEd”) responds as follows to the Motion to 

Initiate Remand Proceeding (the “Remand Motion”) of the Illinois Attorney General’s Office 

(the “AG”) and the Citizens Utility Board (“CUB”).   

I. INTRODUCTION AND SUMMARY 

On March 19, 2012, the Illinois Appellate Court reversed the Illinois Commerce 

Commission’s (the “Commission” or “ICC”) October 14, 2009, decision in this docket as to 

approval of the recovery of certain “AMI Pilot” costs under “Rider AMP”1  The Appellate 

Court’s opinion does not call for a remand and its mandate does not authorize one.  Nonetheless, 

the Remand Motion seeks to initiate proceedings on remand in this Docket regarding possible 

refunds arising out of that appellate decision.   

ComEd opposes the Remand Motion primarily because a remand in this Docket would be 

unlawful.  The decision to order a remand is vested solely in the Appellate Court.  220 ILCS 

5/10-201(e)(V); Ill. S. Ct. R. 369.  The Commission lacks the jurisdiction and authority to 

                                                 
1  “Rider AMP” here refers to Rider AMP – Advanced Metering Program Adjustments, Ill. C. C. No. 10, 1st 

Revised Sheet No. 223, et seq. (“Rider AMP”), as modified in connection with the approval of ComEd’s General 
Terms and Conditions, Ill. C. C. No. 10, Original Sheet No. 203.1 (the “Bridge Tariff”).  ComEd’s 2010-2011 
advanced metering infrastructure pilot program (the “AMI Pilot”) and Rider AMP were established in 
Commonwealth Edison Company: Petition to Approve an Advanced Metering Infrastructure Pilot Program and 
Associated Tariffs, ICC Docket No. 09-0263 (“Docket 09-0263”), rev’d as to the approval of cost recovery under 
Rider AMP, People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, et al., 2012 IL App (2d) 100024 (Ill. App. 
Ct. 2nd Dist. March 19, 2012) (“Rider AMP Appeal”), appeal denied (Ill. Sept. 26, 2012).  For convenience, a copy 
of Rider AMP Appeal is attached hereto as Exhibit 1. 
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conduct remand proceedings in this Docket for the simple reason that the Appellate Court did not 

remand this case.  A “remand” proceeding in this Docket would only result in an order with 

jurisdictional flaws, leading to unnecessary uncertainties, litigation, delays, and use of time and 

resources.  Moreover, remand proceedings are not necessary in order to consider whether there 

can and should be any refund.  There are other mechanisms to address that issue.  The Remand 

Motion should, therefore, be denied. 

II. REMAND PROCEEDINGS IN DOCKET  
NO. 09-0263 WOULD BE UNLAWFUL 

A. The Commission Cannot Conduct a Remand,  
Because the Appellate Court Did Not Order a Remand 

The March 19, 2012, Rider AMP Appeal decision reversed the Commission’s 

October 14, 2009, approval in this Docket of cost recovery under Rider AMP.  It reversed the 

Commission based on the conclusion that the cost recovery issue was disposed of, as a matter of 

law, by the Appellate Court’s September 30, 2010, decision on appeal from the Commission’s 

September 11, 2008, approval of Rider SMP (discussed further below).2  The Appellate Court’s 

opinion in the Rider AMP Appeal did not order a remand.  Nor does the mandate of the Court 

authorize the conduct of proceedings on remand.   

Whether remand proceedings may follow an Appellate Court’s judgment is a decision 

that belongs solely to the court.  Thus, remand proceedings are authorized only when the 

reviewing court remands the case.  Ill. R. Civ. P. 369(c).  Illinois courts have, thus, repeatedly 

held that when a judgment is reversed without remanding, a lower court cannot conduct a 

remand.  E.g., Dalan/Jupiter, Inc. v. Draper and Kramer, Inc., 372 Ill. App. 3d 362, 367-368 (1st 

                                                 
2  Commonwealth Edison Company v. Illinois Commerce Comm’n, et al., 405 Ill. App. 3d 389 (Ill. App. Ct. 

2nd Dist. 2010) (“Rider SMP Appeal”), appeal denied (Ill. March 30, 2011). 
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Dist. 2007); Watkins v. Dunbar, 318 Ill. 174, 177 (1925); Russell v. Klein, 46 Ill. App. 3d 660, 

664-665 (1st Dist. 1977).   

Remand proceedings at the Commission, which does not have even the general 

jurisdiction of a Circuit Court, must likewise be governed by the Appellate Court’s direction.3  

Indeed, Section 10-201 of the Act, 220 ILCS 5/10-201, which addresses appeals from the 

Commission,4 defines the “Powers and duties of Reviewing Court” in subsection (e)(V).  It 

makes clear that Court “… may affirm or reverse the rule, regulation, order or decision of the 

Commission in whole or in part, or to remand the decision in whole or in part where a hearing 

has been held before the Commission, and to state the questions requiring further hearings or 

proceedings and to give such other instructions as may be proper.”  This Commission has also 

recognized this principle, describing it as “axiomatic that a remand proceeding is controlled and 

limited by the Appellate Court’s mandate, and that the Commission cannot take action 

inconsistent with the direction given it by the Appellate Court.”  Commonwealth Edison Co., 

ICC Docket No. 07-0566 (“Docket 07-0566”) (Order on Remand, February 23, 2012), at 42.  

Even in that case, where the Commission determined (an issue now itself on appeal) that it could 

order a refund, the Commission’s remand proceedings were at least authorized by the Court.  In 

contrast, the Remand Motion cites no statute or authority that the Commission may conduct 

remand proceedings when the Appellate Court orders no remand.   

While not dispositive, ComEd observes that the Court’s decision to reverse without 

remand is entirely consistent with its prior decisions and the AG’s prior positions.  For example, 

                                                 
3 “The Commission only has those powers given it by the legislature through the Act.”  Business and 

Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 201 (1989) (“BPI I”).  
The Commission errs when it acts beyond its jurisdiction or authority.  220 ILCS 5/10-201(e)(IV)(b). 

4  Appeals from the Commission effectively are conducted under a combination of Section 10-201 of the 
Act, 220 ILCS 5/10-201, and the Illinois Supreme Court Rules.  People ex rel. Madigan v. Illinois Commerce 
Comm’n, 407 Ill. App. 3d 207, 941 N.E.2d 947 (1st Dist. 2011) (applying Section 10-201 and Ill. S. Ct. R. 303, 335). 
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the Appellate Court’s decision to authorize no remand is consistent with its earlier denial of a 

motion of the AG seeking a remand.  On December 13, 2010, while the appeal in Rider AMP 

Appeal was pending, the AG filed a “Combined Motion to Terminate Stay and for Summary 

Reversal”, based on Rider SMP Appeal.  That motion (on page 9) asked that: “… the 

Commission’s decision [in this Docket] … be reversed and the matter remanded to the 

Commission for further proceedings.”  On February 8, 2011, the Appellate Court denied that 

motion (without stating grounds).  Importantly, after that motion was denied, the AG in its 

appellate briefs in Rider AMP Appeal requested only reversal of the Commission’s approval of 

cost recovery under Rider AMP, but sought neither a refund nor a remand, even though costs had 

begun to be collected under Rider AMP in 2010.  AG’s Appellant’s brief of May 17, 2011; AG’s 

Appellant’s Reply brief, July 5, 2011. 

The governing law is clear, as are the only relevant facts.  The Appellate Court ordered 

no remand and the Commission cannot conduct remand proceedings on its own.  The Motion 

must be denied.   

B. The Remand Motions Arguments for a Remand Are Erroneous 

The Remand Motion makes a number of overlapping (and partially confused and 

erroneous) claims in order to support the separate propositions that the Commission can or must 

conduct remand proceedings or order refunds.  None support the conduct of proceedings on 

remand.  Rather, the Remand Motion confuses the procedural and jurisdictional question of 

whether remand proceedings can occur in this Docket with the issue of whether there can and 

should be a retroactive refund.  Whether there can or should be a refund is not now the issue.  

The question posed by this Motion is whether a remand is a lawful proceeding.  Claiming that a 

refund is warranted does not justify an unlawful remand proceeding as a means to award it. 
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The Remand Motion begins with background information and assertions, not all of which 

is correct and complete.  For example, the Remand Motion confuses: (1) a prior ComEd tariff 

also called Rider AMP (referred to in the remainder of this Response as “Prior Rider AMP”) 

with (2) the Rider AMP approved in the instant Docket.  Paragraph 1 of the Remand Motion 

begins: “This proceeding arose out of the Commission’s approval of ComEd’s Rider SMP in 

ICC Docket No. 07-0566, which was later renamed Rider AMP in ICC Docket No. 09-0263.”  

That is incorrect, in two different ways.  “Rider SMP” was not renamed Rider AMP in the 

instant Docket.  Rather, the proposed “Rider SMP” which the Commission approved as modified 

was renamed Rider AMP when filed in October 2008 to distinguish it from the unmodified rider 

ComEd proposed.  This is the Prior Rider AMP referred to above, and was filed on October 9, 

2008, effective October 31, 2008, as part of ComEd’s then Schedule of Rates, Ill. C. C. No. 4, as 

1st Revised Sheet No. 626, et seq.  In addition, no funds ever were collected under the 

Prior Rider AMP, which expressly provided that no cost recovery was allowed thereunder unless 

and until numerous other actions were taken, including but not limited to Commission approval.  

Former Ill. C. C. No. 4, 1st Revised Sheet No. 628.  Funds only were collected under the 

subsequent Rider AMP that was approved in the instant Docket.  So, if refunds are a possibility 

in a future refund proceeding, they are only a possibility under the latter Rider AMP. 

The Remand Motion then (1) argues that, under Illinois Bell Tel. Co. v. Illinois 

Commerce Comm’n, 55 Ill. 2d 461 (1973) (“Illinois Bell”) and Independent Voters of Illinois v. 

Illinois Commerce Comm’n, 117 Ill. 2d 90 (1987) (“Independent Voters” or “IVI”) (successive 

appeals involving the same Commission Docket), refunds are owed; and then (2) claims that: 

“Under Independent Voters, the Commission is obliged to open a Remand proceeding and issue 

a refund from the date the rider was first declared unlawful.”  Remand Motion at ¶¶ 7, 8.  Neither 



 

{00006997 9 } 6 

Illinois Bell nor IVI involves or addresses, much less permits, remand proceedings when the 

Commission’s decision has been reversed but not remanded.  In fact, both decisions – Illinois 

Bell and IVI – expressly ordered a remand.5   

The Remand Motion (at ¶11) claims that because the Commission must act within its 

jurisdiction and authority (citing BPI I) and the Appellate Court reversed the Commission’s 

approval of cost recovery under Rider AMP, the Commission must provide a remedy.6  This 

syllogism not only presumes that the Commission, not the court, fashions the remedy (a question 

currently on appeal from Docket 07-0566), it also presumes that the only “remedy” in this case is 

a retroactive refund.  It treats retroactive refunds as if they are automatic, even were the basis of 

the reversal is not that a cost was wrongfully recovered, but that it was recovered in the wrong 

manner.  It completely ignores the other factors that must be examined, including the underlying 

                                                 
5  The court in Illinois Bell stated: “For the reasons stated, the judgment of the circuit court of Kane County 

is reversed and the cause is remanded with directions to remand to the Illinois Commerce Commission for further 
proceedings consistent with this opinion.”  Illinois Bell, 55 Ill. 2d at 486.  The IVI court was even more explicit: 

For the reasons given here, the judgments of the appellate and circuit courts are affirmed as to 
those portions holding that there is no entitlement to refunds for the period preceding the reversal 
of the rate order by this court; and the judgments are reversed as to those portions denying refunds 
for the period following reversal of the rate order by this court.  This cause is remanded to the 
Commission with directions to order Bell to provide refunds or credits in accordance with the 
views expressed herein. 

Appellate court affirmed in part and reversed in part; circuit court affirmed in part and 
reversed in part; cause remanded, with directions. 

IVI, 117 Ill. 2d at 106. 
6  The Remand Motion (at ¶11), purporting to rely on BPI I, refers to the Commission’s October 14, 2009, 

approval of cost recovery under Rider AMP in the instant Docket as an “unlawful, void order[]”.  The Remand 
Motion attaches no legal significance to the claim that the order was “void,” and AG-CUB should not be allowed to 
make a new argument on this point in their reply.  However, BPI I makes clear that erroneous Commission decisions 
are not all “void,” and en trusts the Appellate Court to make appropriate distinctions.  BPI I, 136 Ill. 2d at 244-245.  
Rider AMP Appeal does not hold the Commission’s approval of cost recovery under Rider AMP to be “void”. 
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equities and whether there would be unjust enrichment.7  Paragraphs 9 and 10 of the Remand 

Motion likewise argue that refunds are owed, but present no argument for the lawfulness of a 

remand.   

Paragraphs 12 to 15 of the Remand Motion discuss facts relating to amounts collected 

under Rider AMP, and the two pending Rider AMP reconciliation approval Dockets.8  The 

purpose of that discussion is unclear, but it appears to be an even more premature effort to argue 

the potential amounts of a refund.  That discussion also does not bear on whether a remand is 

lawful.9 

Paragraph 16 of the Remand Motion notes that Rider AMP and Rider AMP-CA – 

Advanced Metering Program Customer Applications Experiment (Ill. C. C. No. 10, Original 

Sheet No. 373, et seq.) are still in ComEd’s Schedule of Rates on its web site, and wrongly 

suggests ComEd may still be collecting Rider AMP “surcharges” or reconciliation amounts.  

What AG-CUB call “surcharges” under Rider AMP ended in the first half of 2011, and the 

reconciliation adjustments ended in December 2012.  Moreover, nothing in the Rider AMP 

Appeal decision had any bearing on Rider AMP-CA, which established end user rates for 

                                                 
7  ComEd does not fully agree with the legal principles that the Remand Motion states or implies with 

regard to when refunds are owed.  For example, the Remand Motion’s contention that the possible refund period 
begins on September 30, 2010, is contrary to law, such as IVI, and disregards the Appellate Court’s February 11, 
2011, motion ruling denying the AG’s request for summary reversal and a remand.  Moreover, ComEd contends that 
the decision to order a refund in this type of circumstance is an equitable decision to be made by a court.  See, e.g., 
IVI, 171 Ill. 2d. at 101, 104; but cf. Commonwealth Edison Co., ICC Docket No. 07-0566 (Order on Remand Feb. 
23, 2012) at 42-44, ComEd’s appeal pending.  However, again, the subject of whether to order refunds and, if so, in 
what amounts, is not at issue here, and ComEd fully reserves and does not waive any contentions, rights, and 
defenses on that subject. 

8 Commonwealth Edison Company: Petition for Reconciliation Under Rider AMP, ICC Docket 
No. 11-0459 (“Docket 11-0459”); and Commonwealth Edison Company: Petition for Reconciliation Under 
Rider AMP, ICC Docket No. 12-0371 (“Docket 12-0371”). 

9  Paragraphs 12 to 15 of the Remand Motion also appear implicitly to make assertions supporting the 
consolidation of Dockets 09-0263, 11-0459, and 12-0371, but ComEd’s responses to AG-CUB’s pending motions to 
consolidate those Dockets are due on January 25, 2013, and ComEd will address such points at that time.  The 
assertions do not bear on the issue of whether a remand, absent an Appellate Court order of a remand, is lawful. 
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customers participating in piloting various rate designs.10   Once again, however, none of these 

points bears on whether conducting a remand is lawful. 

Paragraph 17 of the Remand Motion discusses the time limits for a remand proceeding.  

That also does not speak to the lawfulness of a remand.11   

In sum, there are lawful means by which the question of whether a refund is appropriate 

can be considered and decided by the Commission or a court.  Those questions, however, are for 

those proceedings.  They do not justify an unlawful remand.  It is also true that findings relating 

to any refund made in a lawful proceeding may require appellate review, in the event any party 

appeals.  However, the same would be true of a remand in the instant Docket.  What is different 

is that, in such an appeal, the basic proceeding would at least have been lawful, while conducting 

a remand here is not.   

                                                 
10  The mandate was only recently issued to the Commission (November 9, 2012) and posted on e-Docket 

(November 29, 2012).  ComEd planned to cancel Rider AMP and Rider AMP-CA (which although not struck down, 
is now moot) in the near future. 

11 The Remand Motion does not and cannot argue that Rider SMP Appeal does or can authorize a remand in 
the instant Docket, for several reasons.  Among others, that Appellate decision ordered a remand, but only on the 
“depreciation reverse” issue.  That remand already has occurred and the Order on Remand is on appeal as noted 
above.  The AG and CUB did not present evidence on or pursue refunds under Rider AMP based on the reversal of 
Rider SMP, although the AG’s brief mentioned the possibility of refunds.  See, e.g., Docket 07-0566 (Order on 
Remand Feb. 23, 2012), at 48 (“Although the AG attempts to do something with Rider AMP, it is not entirely clear 
what it is seeking.  The Commission, however, will not make any rulings regarding Rider AMP which is being 
appealed separately from this proceeding.”). 
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II. CONCLUSION 

For the foregoing reasons, and all reasons appearing of record, the Remand Motion 

should be denied. 

 

Dated: January 22, 2013 Respectfully submitted, 
Commonwealth Edison Company 
 
 
 
By:  
 One of its Attorneys 
 

Thomas S. O’Neill  
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois  60603 
(312) 394-7205 
thomas.oneill@comed.com 

Eugene H. Bernstein 
10 South Dearborn, Suite 4900  
Chicago, Illinois  60603 
(312) 394-5400 
eugene.bernstein@exeloncorp.com 

E. Glenn Rippie 
John P. Ratnaswamy 
Carla Scarsella 
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois  60654 
(312) 447-2850 
glenn.rippie@r3law.com 
john.ratnaswamy@r3law.com 
carla.scarsella@r3law.com 

Counsel for Commonwealth Edison Company 
 

brian.dodds
EGR




