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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 
 

VERIFIED APPLICATION FOR REHEARING 
OF THE COALITION OF ENERGY SUPPLIERS 

 
The Coalition of Energy Suppliers ("CES"), by its counsel Quarles & Brady LLP, 

pursuant to Section 10-113 of the Public Utilities Act (the "Act") (220 ILCS 5/10-113) and 

Section 200.880 of the Rules of Practice of the Illinois Commerce Commission (“Commission”) 

(83 Ill. Admin. Code 200.880), respectfully submits this Verified Application for Rehearing of 

the Commission's December 19, 2012 Order ("Order") in the instant proceeding regarding the 

2013 Procurement Plan ("Plan") filed by the Illinois Power Agency ("IPA") with the 

Commission on September 28, 2012.1 

  

                                                            
1 CES is an ad hoc coalition comprised of retail electric suppliers ("RESs") that participate in the 
competitive energy markets in Illinois and throughout the United States.  CES's members include 
IGS Energy; MidAmerican Energy Company; and North American Power and Gas, LLC.  CES 
has a strong interest in the continued vibrant development of the Illinois competitive market for 
electricity.  That interest aligns with the goals of the Act and with the pro-competitive policy 
position that the Commission has endorsed for years.  (See CES Response at 1-2; CES Reply at 
1-2.)  CES's pro-competitive perspective motivates its participation in this proceeding and its 
opposition to any requirement or finding that RESs could be forced to enter into a Sourcing 
Agreement with the FutureGen project.  This Application represents the position of CES as a 
coalition but may not represent the views of any particular member of CES.  
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I. 

THE COMMISSION SHOULD REMOVE  
OR CORRECT THE DICTA REGARDING THE  

COMMISSION'S AUTHORITY TO COMPEL RETAIL ELECTRIC  
SUPPLIERS TO ENTER A SOURCING AGREEMENT WITH FUTUREGEN 

In approving a modified version of the IPA Plan, the Order includes a requirement that 

the utilities enter into a modified Sourcing Agreement with the FutureGen project.  (See Order at 

236.)  In the course of its discussion regarding the Sourcing Agreement, the Order asserts that the 

Commission possesses legal authority to require Retail Electric Suppliers ("RESs") to enter into 

the Sourcing Agreement with FutureGen (see id. at 231-32); however, the Order then adopts the 

Commission Staff's "alternate proposal" under which "FutureGen will contract only with ComEd 

and Ameren."  (Id. at 237) (emphasis added). 

As several parties and the Commission Staff repeatedly argued, the FutureGen Sourcing 

Agreement failed to meet statutory and common law requirements and should not have been 

approved.  (See, e.g., Staff Objections at 6-18; Illinois Competitive Energy Association ("IIEC") 

Objections at 4-11; Commonwealth Edison Company ("ComEd") Objections at 2-11.)2  While 

granting rehearing in the instant proceeding to re-examine the fundamental decision to approve 

the FutureGen Sourcing Agreement would be appropriate, at a minimum, the Commission 

should grant rehearing to remove the discussion regarding the Commission's authority over 

RESs, since it is both unnecessary and incorrect as a matter of law. 

                                                            
2 The filings made by the parties during the course of this proceeding contained a variety of titles.  
For the sake of uniformity and brevity, the November 29, 2012 filings are referred to here using 
the filing party's name and "RBOE"; the November 21, 2012 filings are referred to here using the 
filing party's name and "BOE"; the October 22, 2012 filings are referred to herein using the filing 
party's name and "Reply"; the October 15, 2012 filings are referred to herein using the filing 
party's name and "Response"; and the October 3, 2012 filings are referred to herein using the 
filing party's name and "Objections".    
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Because the Commission ultimately adopted Staff's "alternate proposal" regarding the 

mechanism to administer the Sourcing Agreement, the assertion in the Order that the 

Commission could force RESs to enter into the FutureGen Sourcing Agreement is not only 

contrary to law, it also is completely unnecessary dicta.   

Accordingly, CES respectfully requests rehearing.  

II. 
 

IT WAS UNNECESSARY TO INCLUDE ANY DECISION  
REGARDING THE COMMISSION'S AUTHORITY TO COMPEL RETAIL  

ELECTRIC SUPPLIERS TO ENTER THE FUTUREGEN SOURCING AGREEMENT 

Regardless of the Commission's views on its legal authority to force RESs to enter into 

the FutureGen Sourcing Agreement, a decision on that question was unnecessary and, therefore, 

should be deleted from the Order.  Because the Commission ultimately adopted Staff's "alternate 

proposal" regarding the mechanism to administer the Sourcing Agreement, the Sourcing 

Agreement will be between FutureGen and the utilities only.  (See Order at 237.)  Thus, the 

conclusion that the Commission could force RESs to enter into the FutureGen Sourcing 

Agreement is completely unnecessary dicta that should be removed from the Order.   

Longstanding principles of law hold that the Commission, like courts and other agencies, 

should avoid dicta and should not issue advisory opinions on matters that are not necessary for 

the case presently before the Commission.  (See, e.g., ICC Docket No. 56831, Illinois Bell 

Telephone Co. Proposed General Increase In Rates, July 20, 1988 Order on Remand, 1988 WL 

1533382, Concurring Opinion of Commissioner Manshio (cautioning against inclusion of dicta 

in Commission Orders); see also In re Marriage of O'Brien, 2011 IL 109039 ¶ 61, 958 N.E.2d 

647, 662-63 (Ill. 2011), Justice Garman Specially Concurring (not appropriate to address 

"significant issue" in a "purely advisory opinion"); In re Luis R., 239 Ill.2d 295, 306 (2010) 

(declining to "pass judgment on mere abstract propositions of law, render an advisory opinion, or 
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give legal advice as to future events."); Deep South Broadcasting Co. v. Federal 

Communications Comm'n, 278 F. 2d 264, 266 (D.C. Cir. 1960) (an agency, like a court, need not 

decide questions which are not relevant to its decision); Motion Picture Lab. Technicians & Film 

& Tape Editors v. Nat'l Aeronautics & Space Admin., 587 F. Supp. 1467, 1471 (N.D. Ill. 1984) 

("the whole notion of engaging in a tortuous analysis to reach a different conclusion, but one that 

would make no difference at all in the result here, shows why courts should strain to avoid dicta 

rather than to generate them."), aff'd 774 F.2d 1167 (7th Cir. 1985).  Accordingly, the 

Commission has established specific procedures for cases involving declaratory rulings, limiting 

their issuance to specific circumstances, not applicable here.  (See 83 Ill. Admin. Code 200.220.)  

When the General Assembly intended to empower the Attorney General to issue advisory 

opinions, it did so clearly and unambiguously.  (See 15 ILCS 205/4.)  The Public Utilities Act 

contains no analogous provision conferring such power upon the Commission. 

Since the Commission decided not to require RESs to enter in the Sourcing Agreement 

with FutureGen, there simply is no need for the Order to reach any conclusion regarding the 

Commission’s authority in this regard.  The Commission’s decision to require only the utilities to 

enter into the Sourcing Agreement made the issue of the Commission’s authority over RESs 

moot.  In short, the portion of the Order addressing the ability to regulate RESs is surplusage that 

should be removed. 

CES respectfully requests that the Commission grant rehearing to remove the 

unnecessary and improper dicta from the Order. 
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III. 

NEITHER THE COMMISSION NOR THE IPA POSSESSES  
THE LEGAL AUTHORITY TO COMPEL RETAIL ELECTRIC  

SUPPLIERS TO ENTER THE FUTUREGEN SOURCING AGREEMENT 

The Commission possesses only the authority given to it by the General Assembly.  (See 

Sheffler v. Commonwealth Edison Co. 399 Ill. App. 3d 51, 60 (1st Dist. 2010) (the Commission 

derives its power from the Act and has no authority except that expressly conferred on it by the 

Act).  The Commission's legal authority does not extend to ordering RESs to enter a Sourcing 

Agreement with FutureGen.  Contrary to the assertion in the Order, none of the provisions of the 

Act cited in the Order give the Commission such authority, and no such authority can be implied. 

A. Section 16-115(d)(iv) Does Not Authorize The Commission  
To Compel RESs To Enter The FutureGen Sourcing Agreement 

The idea of an administrative agency forcing private entities to enter into a contract 

against their will is extraordinary, if not unprecedented.  Not surprisingly then, the statutory 

language regarding the circumstance under which a RES can be forced to enter into a Sourcing 

Agreement is very limited, clear and specific.  The Act specifies a single circumstance under 

which a RES may be compelled to enter into a Sourcing Agreement.  Section 16-115(d)(iv) of 

the Act states: 

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

 
(220 ILCS 5/16-115(d)(iv) (emphasis added).)3   

                                                            
3 The constitutionality of this provision of the Act remains an open question.  The Order 
recognizes that the issue of constitutionality has been raised in this proceeding, but notes that the 
Commission, as an administrative agency, lacks the legal authority to decide that issue.  (See 
Order at 232.)  CES harbors concerns about the constitutionality of compelling a RES to enter a 
sourcing agreement and reserves its right to raise that issue should the instant proceeding be 
appealed. 
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Nowhere in the Order, the IPA Plan, or the extensive papers filed by the parties arguing 

in favor of agency authority to compel RESs to sign the Sourcing Agreement is there any 

reference to any other equivalent statutory provision imposing a mandatory affirmative 

command that a RES "shall execute a sourcing agreement" with any other entity or in any other 

circumstance.  (See Order at 122-237; IPA Plan at 74-78; IPA Reply at 2-5; IPA Response at 3-6; 

Staff Reply at 2-21; Staff Response at 7-9; Staff Response at FutureGen Objections at 5-7; Staff 

Objections at 6-16; FutureGen Reply at 3-6; FutureGen Response at 4-11.)  Thus, references in 

the Order and the relevant pleadings to the "plain" or "clear" language of the statute authorizing 

the Commission to mandate such a result are simply incorrect.  (See, e.g., Order at 231; IPA 

Response at 5; FutureGen Response at 5; Staff Response at 9.)   

As CES, the Illinois Competitive Energy Association ("ICEA"), the IIEC, and the Retail 

Energy Supply Association ("RESA") each comprehensively explained, the statutory framework 

surrounding clean coal facilities in Illinois is detailed and specific, and permits the Commission 

to compel RESs to enter into a Sourcing Agreement only with "the initial clean coal facility."  

(See 220 ILCS 5/16-115(d)(iv) (emphasis added) cited in CES Response at 2-7; ICEA/IIEC Joint 

Response at 2-7; RESA Response at 3-5, 8-12.)  ComEd also advanced an argument that the 

Commission's authority is so limited.  (See ComEd Response at 2-3.) 

The dispositive legal question is, therefore, straightforward: is the FutureGen project "the 

initial clean coal facility"?  The unambiguous answer is "no" -- neither the Order nor the papers 

submitted by any party makes any opposing argument.   

• The Order candidly acknowledges that the FutureGen project is not the "initial 
clean coal facility" by accurately quoting the IPA Plan: "Because there is not 
currently an 'initial clean coal facility' for the IPA to consider, this 
Procurement Plan will focus on the repowered/retrofitted clean coal facility to 
be considered by the IPA, popularly know as 'FutureGen 2.0.'"  (Order at 229, 
quoting IPA Plan at 74) (emphasis added).  The Order reiterates this 
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conclusion when it discusses its conclusion that RESs can be compelled to 
enter a Sourcing Agreement with "retrofit clean coal facilities."  (Order at 
231.) 

• Likewise, the IPA Plan itself and all parties who addressed the issue in their 
Objections agreed that the FutureGen project is not "the initial clean coal 
facility."  The Responses from those parties supporting Commission authority 
to impose the Sourcing Agreement on RESs candidly confirm that the 
FutureGen project is not "the initial clean coal facility."  (See IPA Response at 
5 (referring to FutureGen as a "retrofitted clean coal facility"); Staff Response 
at 9 (referring to Sourcing Agreements with "retrofit clean coal facilities"); 
FutureGen Response at 5 (referring to "The Retrofit Provision" as applicable 
to "repowered and retrofitted clean coal facilities"). (See also CES Response 
at 3-5 (summarizing the IPA Plan and the Objections on this point).)   

As CES, ICEA, IIEC, and RESA explained, because the FutureGen project is a retrofit 

clean coal facility and does not fit the distinct and specific defined term "initial clean coal 

facility," the Commission lacks authority to force RESs to enter into the Sourcing Agreement.  

(See CES Response at 2-7; ICEA/IIEC Joint Response at 2-7; RESA Response at 3-5, 8-12.)   

Accordingly, CES respectfully requests rehearing. 

B. Section 1-75(d)(5) Does Not Authorize The Commission 
To Compel RESs To Enter The FutureGen Sourcing Agreement 

The Order asserts that the "plain" language of Section 1-75(d)(5) of the IPA Act supports 

the conclusion that "both utilities and ARES [i.e., RESs] are to be included in any sourcing 

agreements with the retrofit clean coal facilities."  (Order at 231.)  Respectfully, that conclusion 

is incorrect.   

The Order itself quotes Section 1-75(d)(5) in its entirety.  (See id. at 228-29.)  No "plain" 

language in that provision supports the Order’s assertion that the Commission may direct RESs 

to enter into a specific contract with a retrofit clean coal facility.  On the contrary, the plain 

language excludes RESs from the types of entities that can be required to enter into such 

contracts.  The section does recognize that a facility owner "may propose" sourcing agreements 
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"with utilities and alternative retail electric suppliers."  (20 ILCS 3855/1-75(d)(5)) (emphasis 

added).  However, with regard to approving sourcing agreements, Section 1-75(d)(5) states: 

The Agency and the Commission may approve any such utility sourcing 
agreements that do not exceed cost-based benchmarked developed by the 
procurement administrator, in consultation with the Commission staff, Agency 
staff and the procurement monitor, subject to Commission review and approval. 
 

(20 ILCS 3855/1-75(d)(5)) (emphasis added). 
 
Thus, the plain language of Section 1-75(d)(5) makes a definitive distinction between 

utilities and RESs in terms of the Commission's authority.  The Commission "may approve" 

sourcing agreements with utilities, but has not such authority with respect to RESs. 

C. Section 16-115(d)(5) Does Not Authorize The Commission  
To Compel RESs To Enter The FutureGen Sourcing Agreement 

The Order also references Section 16-115(d)(5) of the Act in support of the notion that 

RESs can be compelled to enter a Sourcing Agreement with FutureGen.  (See Order at 231.)  

Respectfully, the Order fails to properly apply the cited statute.  Section 16-115 governs 

"Certification of alternative retail electric suppliers" and states that the Commission shall issue a 

certificate of service authority to an ARES upon a showing that: 

(5) That the applicant will procure renewable energy resources in accordance with 
Section 16-115D of this Act, and will source electricity from clean coal facilities, 
as defined in Section 1-10 of the Illinois Power Agency Act, in amounts at least 
equal to the percentages set forth in subsections (c) and (d) of the Illinois Power 
Agency Act.  For purposes of this Section: 
*** 

(iii) the required sourcing of electricity generated by clean coal facilities, 
other than the initial clean coal facility, shall be limited to the amount of 
electricity that can be procured or sourced at a price at or below the 
benchmarks approved by the Commission each year in accordance with 
item (1) of subsection (c) and items (1) and (5) of subsection (d) of 
Section 1-75 of the Illinois Power Agency Act. 

(220 ILCS 5/16-115(d)(5) (emphasis added). 
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Section 16-115(d)(5) provides no basis to require a specific procurement by RESs from 

the FutureGen project, but rather makes it explicit that to the extent that a RES must procure 

electricity from clean coal facilities "other than the initial clean coal facility," it may do so 

under whatever terms the RES negotiates with whatever clean coal facilities it chooses as long as 

those facilities are "as defined in Section 1-10 of the Illinois Power Agency Act."  (220 ILCS 

5/16-115(d)(5)(emphasis added).)   

The meaning of "the initial clean coal facility" is specifically set forth in the IPA Act (see 

20 ILCS 3855/1-75(d)(3)), while the definition of "clean coal facility" is specifically set forth in 

a different section of the IPA Act (see 20 ILCS 3855/1-10), and those definitions are not the 

same.  (See CES Response at 6.)  This, again, shows that "the initial clean coal facility" is a 

unique entity, subject to unique rules, and that the General Assembly conferred limited authority 

upon the Commission to require a specific sourcing agreement only with "the initial clean coal 

facility" but with no other clean coal facility. 

 Section 16-115(d)(vi) also supports this view.  Section 16-115(d)(vi) states: 

The Commission shall, after notice and hearing, revoke the certification of any 
alternative retail electric supplier that fails to execute a sourcing agreement 
with the initial clean coal facility as required by item (5) of subsection (d) of this 
Section.   
 

(220 ILCS 5/16-115(d)(vi) (emphasis added).)  In conjunction with Section 16-115(d)(iv), this 

provision confirms that the Commission possesses the authority to compel a RES to enter only 

one particular Sourcing Agreement -- the agreement with "the initial clean coal facility."  A RES 

can lose its certification to do business only if it fails to execute a sourcing agreement with "the 

initial clean coal facility" --  not with any other clean coal facility.  (See id.; see also RESA 

Response at 4.)   
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 The bottom line is that "the initial clean coal facility" is not just any clean coal facility, 

but instead it is a specifically defined facility, that the Commission and all parties agree is 

distinct from the FutureGen facility.  The General Assembly used the separately-defined term 

"initial clean coal facility" rather than the generic term "clean coal facility" when identifying the 

limited circumstances under which RESs can be compelled to enter into a Sourcing Agreement.4 

 The unavoidable conclusion is that the Act contains one, and only one, provision under 

which the Commission can compel a RES to enter into a Sourcing Agreement, and that 

circumstance involves a Sourcing Agreement only with "the initial clean coal facility."  (220 

ILCS 16-115(d)(5)(iv); see also CES Response at 5-7; ICEA/IIEC Joint Response at 2-7; RESA 

Response at 3-5, 8-12.)  

Numerous parties also explained that mandating RESs enter into the Sourcing Agreement 

is antithetical to basic structure of the competitive market that the Act created and that the 

Commission has been directed to promote.  (See, e.g., ICEA/IIEC Joint Response at 8; RESA 

Response at 1; RESA Reply at 1-2.)  Thus, even if the Sourcing Agreement theoretically could 

be approved legally, the Commission should decline to do so.  (See, e.g., CES Reply at 2-11; 

CES Response at 3-8; Staff Response at 5-6; ICEA/IIEC Joint Reply at 1-9; ICEA/IIEC Joint 

Response at 2-7; ICEA Objections at 4-11; IIEC Objections at 1-7; RESA Reply at 4-16; RESA 

                                                            
4 In briefs, FutureGen went so far as to suggest that a statutory interpretation that differs from its 
preferred outcome would render statutory language "meaningless" or "superfluous."  (FutureGen 
Response at 4, 7.)  The opposite is true.  Ignoring the IPA Act's distinct definitions of "clean coal 
facility" and "initial clean coal facility" is the epitome of rendering distinct language meaningless 
and superfluous.  As discussed above, those terms are not used interchangeably in the IPA Act or 
the Public Utilities Act.  Instead, those terms identify different things that have different 
meanings.  Conflating the terms "clean coal facility" and "initial clean coal facility" renders 
superfluous the specific reference to "the initial clean coal facility" contained in Section 16-
115(d)(iv) of the Act, the only place in which that term is used in connection with a circumstance 
where the Commission can compel a RES to enter into a Sourcing Agreement. 
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Response at 3-5, 8-12; RESA Objections at 2-15; Exelon Generation/Constellation NewEnergy 

Response at 2-4; Ameren Response at 9; ComEd Reply at 3-9.) 

IV. 
 

CONCLUSION 

 For the reasons stated herein, the Coalition of Energy Suppliers respectfully requests that 

the Illinois Commerce Commission grant its Application for Rehearing and enter an Order on 

Rehearing that does not assert that the Commission has the authority to require RESs to enter 

into contracts with FutureGen. 

      Respectfully submitted, 

      THE COALTION OF ENERGY SUPPLIERS 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
       
 
Christopher J. Townsend 
Christopher N. Skey 
Adam T. Margolin 
Quarles & Brady LLC 
300 North LaSalle Street, Suite 4000 
Chicago, IL 60654 
Telephone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
adam.margolin@quarles.com 

 



 

STATE OF ILLINOIS ) 
   )  SS 

COUNTY OF COOK ) 
 
 

VERIFICATION 
 

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition of Energy Suppliers, that he has read the above and foregoing 
Verified Application for Rehearing, knows of the contents thereof, and that the same is true to 
the best of his knowledge, information, and belief. 

 

            
       ____________________________________ 
 Christopher J. Townsend 

Subscribed and sworn to me 
this ___ of January 2013. 
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