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APPLICATION FOR REHEARING 

 
Commonwealth Edison Company (“ComEd”), in accordance with Section 10-113 of the 

Illinois Public Utilities Act (the “PUA”), 220 ILCS 5/10-113; the Illinois Commerce 

Commission’s (the “Commission”) Rules of Practice, 83 Ill. Admin. Code § 200.880; and the 

Commission’s final Order of December 19, 2012 (“the Final Order” or “Order”), respectfully 

submits this Application for Rehearing of the Final Order regarding the Illinois Power Agency’s 

(“IPA”) Petition for Approval of its fifth annual procurement plan, the IPA’s 2013 Electricity 

Procurement Plan filed on September 28, 2012 (the “Plan”).  In support of this Application, 

ComEd states as follows: 

INTRODUCTION 

ComEd commends the Commission, the IPA, and all other parties for their thoughtful 

and candid contributions to addressing complicated issues on a very tight timeframe.  Of the 

matters before the Commission in this proceeding, the Final Order correctly concludes numerous 

issues, including the determination that no new energy procurement is necessary (Order at 109, 

121-22), that the curtailment of ComEd’s long-term renewable contracts is necessary (Order at 

110), that Alternative Compliance Payment (“ACP”) funds from hourly customers should be 

used to purchase renewable energy credits (“RECs”) from long-term renewable energy suppliers 

that are curtailed (Order at 115), and the decision to expand seven ComEd energy efficiency 

programs and measures (Order at 271). 
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However, one particularly complicated and difficult issue presented in this year’s 

proceeding was the IPA’s proposal that the Commission include as part of the procurement plan 

a long-term clean coal sourcing agreement with the FutureGen Industrial Alliance, Inc. 

(“FutureGen”) for the retrofit clean coal facility project known as “FutureGen 2.0.”  ComEd 

recognizes that the General Assembly has spoken; and, for various reasons, the legislature 

desires that the State of Illinois seeks to include energy sourced from cost-effective clean coal 

facilities as a portion of the energy portfolio serving Illinois customers.  It is possible that the 

FutureGen 2.0 project, if lawfully and deliberately orchestrated, would contribute to meeting that 

goal.  But given the complexities and high stakes of the issues presented in this proceeding – 

namely, the overall structure of the clean coal sourcing agreement and cost recovery issues – 

ComEd seeks reconsideration of the Final Order’s determination to require the utilities to 

procure the entire output of the FutureGen 2.0 project.  The recommendations ComEd makes in 

this Application for Rehearing are intended to allow the Commission’s decision to include the 

FutureGen 2.0 project in the Plan to proceed in a manner that is workable, consistent with the 

law and sustainable.  ComEd has also separately sought clarification of certain aspects of the 

Final Order pursuant to a Joint Motion for Clarification. 

ComEd seeks rehearing, and submits that rehearing should be granted, in order to 

reevaluate the Commission’s decision to require only ComEd and Ameren Illinois Company 

d/b/a Ameren Illinois (“AIC”) enter into the clean coal sourcing agreement, who would in turn 

be permitted to recover the associated costs through a new or modified tariff from all of their 

respective retail customers.  This approach should be rejected as it is contrary to law by requiring 

the utilities to purchase electricity generated using clean coal technology for customers other 

than their eligible retail customers.  The Commission’s decision to adopt Staff’s alternative 
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approach based on avoiding or reducing “administrative burden” should also be rejected because 

it is not supported by substantial evidence in the record.  

None of the issues raised in this Application for Rehearing require the introduction of 

new evidence on rehearing.  Rather, the relief requested by ComEd can be accomplished by 

reconsidering and revising the language, legal analysis, and directives contained in the Final 

Order.  This can occur by entering an order on rehearing based solely on this Application for 

Rehearing or, if the Commission desires, after allowing additional briefing on rehearing.  In any 

event, an order on rehearing should be entered as expeditiously as follows to allow the Phase 2 

docket to proceed as quickly as practicable with any change in scope or direction required by the 

revisions adopted by the Commission on rehearing. 

ARGUMENTS IN SUPPORT OF COMED’S 
APPLICATION FOR REHEARING 

I. THE COMMISSION SHOULD GRANT REHEARING IN ORDER TO 
REEVALUATE ITS DECISION TO REQUIRE THE UTILITIES TO PROCURE 
THE ENTIRE OUTPUT OF FUTUREGEN 

The Commission adopts an “alternative” proposal suggested by Staff, whereby 

FutureGen would “contract only with ComEd and Ameren, who in turn would be permitted to 

recover the costs of the FutureGen purchases through a new or modification of an existing tariff 

from all of their retail customers through a competitively neutral charge” to all delivery service 

customers.  Order at 236-37.  Citing no specific facts or evidentiary support, the Commission 

finds the approach to be “quite reasonable in light of the administrative burden that would be 

placed on FutureGen, the Commission, Staff, and ARES if a separate sourcing agreement were 

required for each and every ARES as well as ComEd and Ameren.”  Id.  This determination is 

contrary to the express provisions of the law, unsupported by the record, and vague with respect 

to its cost recovery determinations. 



 

4 
 

A. Requiring the Utilities to Purchase All FutureGen Output Lacks Legal 
Support 

Staff’s alternative recommendation must be rejected because it is inconsistent with the 

IPA Act and the PUA.  Indeed, as recognized by Staff and the Commission in its Order, nothing 

in the IPA Act or the PUA expressly authorizes the requirement that Ameren and ComEd 

purchase the entire output of FutureGen.  Order at 129; Staff Objections at 15-16.  In fact, a full 

and plain reading of the PUA and IPA Act clearly demonstrates that the General Assembly did 

not intend the IPA or Commission to have the authority to require the utilities to procure any 

clean coal facility’s entire output. 

The clean coal provisions of the IPA Act specifically limit the obligations of electric 

utilities to procure or source clean coal energy to their eligible retail customers.1  Such customers 

are defined, by law, as “those retail customers that purchase power and energy from the electric 

utility under fixed-price bundled service tariffs, other than those retail customers whose service 

is declared or deemed competitive under Section 16-113 and those other customer groups 

specific in this Section, including self-generating customers, customers electing hourly pricing, 

or those customers who are otherwise ineligible for fixed-price bundled tariff service.”  220 

ILCS 5/16-111.5(a); see also 20 ILCS 3855/1-75(a) (adopting the definition of “eligible retail 

customers” in Section 16-111.5(a) of the PUA.).  Section 1-75(a) of the IPA Act provides that 

the IPA shall “develop procurement plans and conduct competitive procurement processes . . . 

for the eligible retail customers of electric utilities ….  20 ILCS 3855/1-75(a).  The obligation of 

                                                 
1 Alternative Retail Electric Suppliers (“ARES”) are obligated to “source electricity from clean coal 

facilities … in amounts at least equal to the percentages set forth in subsections (c) and (d) of Section 1-75 of the 
Illinois Power Agency Act.”  220 ILCS 5/16-115(d)(5).  Similarly, an electric utility serving retail customers outside 
its service area is “subject to the same requirements of paragraph (5) of subsection (d) of Section 16-115 of the 
Public Utilities Act, except that the numerators referred to in that subsection (d) shall be the utility's retail market 
sales of electricity (expressed in kilowatthours sold) in the State outside of the utility's service territory in the prior 
month.”  220 ILCS 5/16-116(c). 
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utilities with respect to clean coal energy is expressed as an obligation to include electricity 

generated using clean coal in procurement plans.  20 ILCS 3855/1-75(d)(1).  The obligation of 

utilities with respect to the initial clean coal facility is expressed as a percentage of “the load of 

eligible retail customers in 2015 and each year thereafter ….”  20 ILCS 3855/1-75(d)(1).  The 

IPA Act goes on to provide that compliance with these provisions “shall be measured as a 

percentage of the actual amount of electricity (megawatt-hours) supplied by the electric utility to 

eligible retail customers ….”  20 ILCS 3855/1-75(d)(2) (emphasis added). 

The limitation to eligible retail customers is also reflected in the IPA Act’s clean coal bill 

impact limitation and sourcing agreement requirements.  Section 1-75(d)(2) of the IPA Act 

restricts the amount of energy that can be procured or sourced from clean coal facilities so as “to 

limit the annual estimated average net increase due to the costs of these resources included in the 

amounts paid by eligible retail customers ….”  20 ILCS 3855/1-75(d)(2) (emphasis added).  

Similarly, Section 1-75(d)(3) of the IPA Act requires that sourcing agreements limit a utility’s 

obligation to procure the output of a clean coal facility to the proportion of the electric utility’s 

“retail market sales of electricity” to all such sales in the state.2  20 ILCS 3855/1-75(d)(3)(B)(iii) 

and (C)(i).  A utility only sells electricity to its supply customers, which are a distinct subset of 

its delivery service customers.   

The standard under which the IPA is to develop procurement plans and conduct 

competitive procurement processes is also limited to eligible retail customers.  The IPA is 

required to develop plans and conduct competitive procurement processes so as “to ensure 

adequate, reliable, affordable, efficient, and environmentally sustainable electric service at the 

                                                 
2 Section 1-10 of the IPA Act establishes that each "sourcing agreement" between the owner of a clean coal 

facility and an electric utility “shall have terms and conditions meeting the requirements of paragraph (3) of 
subsection (d) of Section 1-75 ….”  20 ILCS 3855/1-10. 
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lowest total cost over time, taking into account any benefits of price stability, for eligible retail 

customers of electric utilities that on December 31, 2005 provided electric service to at least 

100,000 customers in the State of Illinois ….”  20 ILCS 3855/1-75(b).   

The eligible retail customer limitation is also reflected in the procurement provisions of 

the PUA.  Section 16-111.5(a) of the PUA provides that an “electric utility … shall procure 

power and energy for its eligible retail customers in accordance with the applicable provisions 

set forth in Section 1-75 of the Illinois Power Agency Act and this Section.”  220 ILCS 5/16-

111.5(a) (emphasis added).  That section goes on to provide that “[t]hose customers that are 

excluded from the definition of “eligible retail customers” shall not be included in the 

procurement plan load requirements ….”  Id. (emphasis added). 

Thus, the IPA has no authority to propose that a utility procure clean coal energy for 

customers who are not eligible retail customers.  The Commission also has no authority to 

require a utility to procure clean coal energy for customers other than the utility’s eligible retail 

customers.  On rehearing, the Commission should revise its Order to reject Staff’s alternative 

proposal because it exceeds the Commission’s authority by requiring utilities to procure or 

source electricity generated using clean coal for customers other than the utilities’ eligible retail 

customers. 

B. The Decision to Require the Utilities to Purchase All FutureGen Output 
Lacks Evidentiary Support 

Though Staff’s proposal and the Final Order broadly allude to an “administrative 

burden,” no party presented any argument or evidence describing in detail or quantifying the 

“administrative burden” the alternative proposal is intended to remedy.  The primary support in 

the record for this recommendation is derived from Staff’s Objections, where it stated: 
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[G]iven the number of certified ARES, Staff recognizes the administrative burden 
that it would place on FutureGen 2.0, Commission Staff, and the ARES, 
themselves, if a separate sourcing agreement were required for each and every 
ARES, as well as for ComEd and Ameren. An alternative approach would be for 
the FutureGen 2.0 to contract only with ComEd and Ameren, but for the 
Commission to permit ComEd and Ameren to recover the costs of those 
FutureGen 2.0 purchases from all of their retail customers (regardless of their 
retail supplier), through a competitively neutral charge. 

Staff Objections at 15.  Staff’s Reply to Responses to Objections to Procurement Plan (“Staff 

Reply”) also supported Staff’s alternative proposal as follows: 

Staff’s suggested approach saves all parties a great deal of time and cost:  the 
utilities would avoid the cost of providing FutureGen with billing records for each 
customer served by each ARES; ARES and FutureGen would avoid the cost of 
entering into and managing about 70 additional contracts; ARES would also avoid 
submitting annual reports of compliance with the clean coal portfolio standard; 
Staff would avoid reviewing those reports and supporting documentation, and 
Staff would not need to devote time to ensuring compliance with the clean coal 
portfolio standard by all of those ARES. 

Staff Reply at 6.  The record contains no other support for this proposal. 

The Order adopts Staff’s approach wholesale, claiming the approach “saves all parties a 

great deal of time and cost.”  Order at 237.  However, neither Staff nor the Commission provided 

any factual basis for the approach, begging the questions: What “administrative burden”? How 

much time and cost would it save “all parties”? How would that burden be lessened if 

transferred to the utilities?  While the record supports the possibility of an administrative 

burden, it does not establish one. 

The Order’s approach is particularly curious given Staff’s primary position and the Plan 

and Final Order’s full endorsement of a contract applicable to both ARES and utilities.  

According to the September 28 Plan, “[t]hat outcome [i.e. requiring utilities and ARES to 

contract with FutureGen] would be consistent with long-standing Commission policies 

supporting competition, which the Commission has specifically applied to clean coal sourcing 

agreements.”  IPA Plan (Sept. 28, 2012), citing ICC Docket No. 11-0710, Final Order on 
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Rehearing dated July 11, 2012 at 30 (applying cost-causation principles to clean coal sourcing 

agreement).  Although the September 28 Plan was far from complete with respect to the 

FutureGen 2.0 sourcing agreement, it nonetheless provided a workable framework that 

contemplated many of the aspects anticipated in requiring both utilities and ARES to procure 

power from FutureGen.  Moreover, this is consistent with Staff’s primary argument throughout 

the entire proceeding.  As it stated in its Objections, “[i]t is Staff’s position that the legislature 

intended for both ARES and utilities to be required to purchase electricity generated from the 

retrofitted coal-fired facilities such as FutureGen 2.0.”  Staff Objections at 12. 

For all these reasons, if the Commission does not revise the Final Order to reject Staff’s 

proposed approach for legal reasons, the Commission should revise the Final Order to reject 

Staff’s alternative proposal due to the lack of evidence describing or quantifying the 

administrative burden that would somehow be reduced or avoiding by transferring all 

administrative responsibilities to the utilities. 
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CONCLUSION 

There is unquestionably good cause for granting rehearing: if approved, the FutureGen 

project will require a decades-long financial commitment from ratepayers, utilities, and 

regulators to ensure its success.  Given the widespread and long-term impacts of such an 

agreement, it is vital that all issues be given due consideration and that all issues be decided 

consistent with the law.  For the foregoing reasons, ComEd’s application for rehearing should be 

granted consistent with the recommendations herein. 

Dated: January 22, 2013 Respectfully submitted, 
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