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JOINT MOTION FOR CLARIFICATION 

 
Commonwealth Edison Company (“ComEd”), Ameren Illinois Company ("AIC"), and 

FutureGen Industrial Alliance, Inc. (“FutureGen”)  (together, the “Movants”) submit this Joint 

Motion for Clarification (“Motion”) of the Illinois Commerce Commission’s (the 

“Commission”) final Order of December 19, 2012 (“the Final Order” or “Order”) regarding the 

Illinois Power Agency’s (“IPA”) Petition for Approval of its fifth annual procurement plan, the 

IPA’s 2013 Electricity Procurement Plan filed on September 28, 2012 (the “Plan”).  In support of 

this Motion, Movants state as follows: 

1. One issue presented in this year’s proceeding was the IPA’s proposal that the 

Commission include as part of the procurement plan a long-term clean coal sourcing agreement 

with FutureGen for the retrofit clean coal facility project known as “FutureGen 2.0.”  Movants 

seek clarification of several aspects of the Final Order with respect to the FutureGen 2.0 project.  

The clarifications recommended in this Motion for Clarification are intended to maintain the 

substance of the Commission’s decision to include the FutureGen 2.0 project in the Plan, but also 

to clarify certain aspects of the Order to enhance its internal consistency, compliance with 

applicable law, and sustainability. 

2. Movants seek clarification with respect to two issues.  First, the cost recovery 

language used in the Commission’s Order to require only ComEd and AIC to enter into the clean 

coal sourcing agreement and recover the associated costs through a new or modified tariff from 
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all of their respective retail customers appears to be ambiguous and should be revised to enhance 

its consistency with various statutory cost recovery provisions.  Second, certain statements in the 

Order purporting to address the applicability of various provisions of the Illinois Power Agency 

Act (“IPA Act”), 20 ILCS 3855/1-1 et seq., to clean coal facilities other than the initial clean coal 

facility should be clarified to avoid inconsistency with other statements in the Order. 

Cost Recovery Language 

3. The Order contains language that is ambiguous and could be argued by some to 

mean that the Commission characterizes the costs of the sourcing agreement as delivery service 

costs to be recovered as a delivery services charge.1  However, such an approach would run 

counter to the statutory definition of a delivery services charge.  The basis for the delivery 

service charge, which is collected through Rate RDS - Retail Delivery Service tariff for ComEd 

and Rate Delivery Service tariff for AIC, is set forth in the PUA, which provides: 

[c]harges for delivery services shall be cost based, and shall allow the electric 
utility to recover the costs of providing delivery services through its charges to its 
delivery service customers that use the facilities and services associated with such 
costs. Such costs shall include the costs of owning, operating and maintaining 
transmission and distribution facilities. 

220 ILCS §16-108(c). 

4. Thus, under Section 16-108 of the PUA, electric utilities are only permitted to 

include the costs of delivery services in their delivery services rates.  Section 16-102 of the PUA 

defines the term “delivery services” to mean “those services provided by the electric utility that 

are necessary in order for the transmission and distribution systems to function so that retail 

customers located in the electric utility’s service area can receive electric power and energy from 

                                                 
1 The Order describes the recoverable costs under the sourcing agreements for ComEd and AIC as 

including “the ongoing increase in bad debt expense associated with the increase in the delivery service rate in the 
utility bills of ARES’ customers.”  Id. at 236-7 (emphasis added).  The latter statement ambiguously suggests that 
the “competitively neutral charge” may be a charge for delivery service. 
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suppliers other than the electric utility, and shall include, without limitation, standard metering 

and billing services.”  220 ILCS 5/16-102.  The cost of FutureGen and the costs associated with 

a clean coal sourcing agreement with FutureGen are distinct and unrelated to the costs of 

owning, operating and maintaining ComEd and AIC's transmission and distribution facilities.  

Thus, whether the Commission actually intends that the costs for FutureGen 2.0 be recoverable 

through ComEd and AIC's delivery service rates, is placed into question. 

5. The IPA Act provides that costs incurred pursuant to a utility sourcing agreement 

“shall be deemed prudently incurred and reasonable in amount and the electric utility shall be 

entitled to full cost recovery pursuant to the tariffs filed with the Commission.”  20 ILCS 3855/1-

75(d)(6).  Similarly, Section 16-111.5(l) of the PUA provides that “[a]n electric utility shall 

recover its costs incurred under this Section [authorizing procurement plans], including, but not 

limited to, the costs of procuring power and energy demand-response resources under this 

Section.”  220 ILCS 5/16-111.5(l).  This section further provides that “[a] utility shall recover 

through the tariff all reasonable costs incurred to implement or comply with any procurement 

plan that is developed and put into effect pursuant to Section 1-75 of the Illinois Power Agency 

Act and this Section, including any fees assessed by the Illinois Power Agency, costs associated 

with load balancing, and contingency plan costs.”  Id. 

6. However, the Final Order does not mention Section 1-75(d)(6) of the IPA Act or 

Section 16-111.5(l) of the PUA in discussing cost recovery, and contains an unusually narrow 

description of the broad statutory cost recovery guarantee for costs incurred under approved 

sourcing agreements and procurement plans, providing only that “[t]he fully recoverable costs 

may include the one-time cost of modifying the billing system to add the additional charge, plus 

the ongoing increase in bad debt expense associated with the increase in the delivery service rate 
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in the utility bills of ARES’ customers.”  Order at 236-37.  While Movants do not believe the 

Commission intended to limit recoverable costs by its statement, the statement is narrow, 

somewhat ambiguous, and could lead to arguments that the Commission somehow provided for a 

partial recovery of costs under the sourcing agreement.  Nothing in the record, the IPA Act, or 

the PUA indicate that the costs incurred pursuant to a sourcing agreement incorporated in a 

procurement plan can or should be limited to the one-time costs of modifying the billing system 

or increased bad debt expense due to the increase in amounts billed to ARES. 

7. The Final Order’s language should be clarified to be more consistent with 

statutory cost recovery provisions and to avoid any misinterpretation of the Commission’s ruling.  

Movants recommend that the language on pages 236-7 of the Final Order be modified as 

follows: 

 ComEd, on the other hand, argues that ComEd and Ameren would may 
not be able to recover the cost of procuring or sourcing clean coal energy as a 
delivery service charge performing this task.  (ComEd Response at 10-12)  The 
Commission disagrees.  This concern may be valid if we were establishing a 
delivery services charge, but we are not.  Under the alternative Staff approach that 
we adopt, the utilities will be able to fully recover their costs incurred under the 
FutureGen sourcing agreement through a competitively neutral charge that is not 
a delivery services charge.  The fully recoverable costs may include, but are not 
limited to, the one-time cost of modifying the billing system to add the additional 
charge, plus the ongoing increase in bad debt expense associated with the increase 
in the amount billed to ARES’ customers as a competitively neutral charge 
delivery service rate in the utility bills of ARES’ customers.  Consistent with 
Section 1-75(d)(6) of the IPA Act and Section 16-111.5(l) if the PUA, the utilities 
shall be entitled to fully recover all costs incurred pursuant to the Commission 
approved sourcing agreement.  

Statutory Application Language 

8. The section of the Order entitled “Relevant Statutory Provisions” contains the 

following statement: 

With the exception of the following sentence in Section 1-75(d)(1), it appears to 
the Commission that Sections 1-75(d)(1) through 1-75(d)(4) apply exclusively to 
the initial clean coal facility:  "It is the goal of the State that by January 1, 2025, 
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25% of the electricity used in the State shall be generated by cost-effective clean 
coal facilities." 

Order at 228.   

9. This statement is unnecessary to the findings and conclusions in the Final Order 

and contradicts other statements and conclusions in the Final Order.  First, the statement that all 

of Sections 1-75(d)(1) through (d)(3) appear to apply exclusively to the initial clean coal facility 

– except for the single quoted sentence from Section 1-75(d)(1) – is contrary to other statements 

in the Final Order.  The quoted sentence itself refers to “cost-effective” clean coal facilities, 

which term is defined in the very next sentence of Section 1-75(d)(1) as recognized in the Order.  

20 ILCS 3855/1-75(d)(1); Order at 233.  The definition of “cost effective” contains language 

indicating that the cost effective standard in general, and the benchmark component in particular, 

apply to clean coal facilities “other than the initial clean coal facility.”  20 ILCS 3855/1-75(d)(1).  

Second, the definition of “cost effective” in Section 1-75(d)(1) specifically incorporates the bill 

impact limits from Section 1-75(d)(2), which – as the Order acknowledges – apply to “all clean 

coal facilities.”  20 ILCS 3855/1-75(d)(1) and (2); Order at 233.  Third, the Order recognizes that 

at least some of the provisions of Section 1-75(d)(3) apply to “sourcing agreements that are not 

associated with the initial clean coal facility ….”  Order at 234.   

10. The above-quoted statement in the Order is not relied upon to make any particular 

finding or ruling.  To enhance internal consistency and avoid arguments that the Commission 

determined matters not before it on evidence to be presented in the Phase 2 proceeding, the 

Commission should clarify its Order to make clear that it is not determining here which 

provisions of Section 1-75(d)(3) apply to all clean coal facilities.  That issue should be further 

considered in the Phase 2 proceeding.  The Commission’s Order in this proceeding was not 

intended to pre-judge this issue, and the Order should be clarified to make that intent clear. 
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11. Without conceding the applicability or inapplicability of any provision of 1-

75(d)(1) through 1-75(d)(4) of the IPA Act to the FutureGen project, Movants recommend that 

the Commission clarify and revise the Final Order as follows: 

With the exception of the following sentence in Section 1-75(d)(1), it appears to 
the Commission that Sections 1-75(d)(1) through 1-75(d)(4) apply exclusively to 
the initial clean coal facility:  "It According to Section 1-75(d) of the IPA Act, 
“[i]t is the goal of the State that by January 1, 2025, 25% of the electricity used in 
the State shall be generated by cost-effective clean coal facilities." 

CONCLUSION 

WHEREFORE, for the foregoing reasons, Movants respectfully request that the Final 

Order be clarified as indicated above. 
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