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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission   ) 
On Its Own Motion     )  Docket No. 11-0711 

) 
Development and adoption of rules   ) 
concerning rate case expense.   ) 
 
 

BRIEF OF THE PEOPLE OF THE STATE OF ILLINOIS AND 
THE CITIZENS UTILITY BOARD IN ACCORDANCE WITH 

 THE ADMINISTRATIVE LAW JUDGE’S RULING OF DECEMBER 5, 2012 
 

The People of the State of Illinois, by Lisa Madigan, Attorney General of the State of 

Illinois ("AG" or “the People”) and the Citizens Utility Board, through its attorney (jointly, 

"AG/CUB"), in accordance with the Administrative Law Judge's ruling of December 5, 2012 

directing parties to address certain topics discussed at the December 4, 2012 status hearing in this 

case, hereby file their Initial Brief.   

I. INTRODUCTION AND BACKGROUND OF THE CASE 

 Section 9-229 of the Public Utilities Act requires the Commission to specifically assess 

the justness and reasonableness of the attorney and expert witness fees in the rate case expense 

being charged to ratepayers. 220 ILCS 5/9-229.  On November 2, 2011, the Illinois Commerce 

Commission (“the Commission”) initiated this rulemaking following the entry of its May 24, 

2011 Order in Commonwealth Edison Company’s 2010 rate case, ICC Docket No. 10-0467 

(“ComEd 2011 Rate Order”).  One of the contested issues in that case involved a challenge to the 

reasonableness of ComEd’s requested rate case expense.  In that case, ComEd sought to recover 

more than $11 million in rate case expense, including amortized amounts from a prior rate case.  

ComEd 2011 Rate Order at 65.   Both the People and CUB specifically challenged the 
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reasonableness and lawfulness of permitting the recovery of significant portions of the requested 

expenses, in light of the hourly rate being charged to the company by some experts, the failure to 

document work performed, over-estimation of costs, and other issues.  The Commission 

determined in that case that the issue of rate case expense should be examined in a rulemaking.  

ComEd 2011 Rate Order at 68.   

As noted in the initiating order in this rulemaking, the Commission stated that a 

rulemaking could provide guidance for all parties as to what evidence is needed to establish 

attorney fees and expert witness fees.  Initiating Order at 1, citing ComEd Order at 71.  The 

Commission noted that “A rulemaking is an appropriate vehicle for this, as the Commission's 

intent is that this will establish a general policy for the Commission, as opposed to a 

pronouncement in a rate case that will only affect a single utility.”  Docket No. 11-0711, 

Initiating Order at 1.    

 The parties met throughout 2012 in a series of workshops led by the Commission Staff, in 

which the People, CUB and several gas and electric utilities participated and offered suggestions 

for the appropriate construction of a rule.  On September 9, 2012 Staff filed on eDocket a 

proposed rule for the parties’ consideration.  Both the People and CUB offered no objections to 

the rule as drafted.  The Utilities1 filed Joint Initial Comments on October 31, 2012.  CUB and 

the People filed Reply Comments on November 28, 2012.  The Commission Staff filed Reply 

Comments on November 29, 2012. 

At a December 4, 2012 status hearing in this docket, the Administrative Law Judge 

(“ALJ”) directed the parties to address certain topics in briefs.  The topics requested by the ALJ 

for discussion by the parties in briefs are: (1) the need for inclusion of internal utility employee 

                                                
1  The joint comments were filed by ComEd, Nicor, Ameren Illinois Company, Peoples Gas Light & Coke 
Company,  North Shore Gas Company and MidAmerican Energy Company, Mount Carmel Public Utility Company.  
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documentation requirements in the rule (Tr. 32-33); (2) the need for a corporate officer affidavit 

verifying the claimed rate case expense in the rule (Tr. 37-38); (3) how to define support and 

overhead costs and their relevance of those terms to the rule (Tr. 38); (4) how to define the term 

“incremental” as proposed by the Utilities2; and (5) other issues (Tr. 40).    

As the Commission evaluates the rule proposed by Staff, the Commission should 

consider both the requirements in Illinois civil case law guiding the assessment and 

apportionment of attorneys’ fees among parties in civil proceedings, and the specific concerns of 

ratepayer-financed rate case litigation expenses referenced under Section 9-229 of the Public 

Utilities Act.   Civil case law provides a minimum starting point for assessing reasonableness,  

and provides an evidentiary framework for Commission evaluation of utility attorney and 

technical expert fees in this rulemaking.  Civil case law addresses both  a litigant’s responsibility 

for their own attorneys’ fees and experts and, on occasion, a litigant’s responsibility for the 

expenses of their opponents.3  By contrast, ratepayers are in the unusual position of always being 

required to finance the (reasonable) litigation expenses of a utility working against their financial 

interests within the context of a monopoly service rate increase request for an essential utility 

service.  It is worth pointing out the obvious:  ratepayers have no say in who is hired by the 

utility or in the hourly rates charged by these litigation opponents.  What’s more, ratepayers are 

asked to pay this compensation regardless of the outcome of the rate filing, unlike civil 

attorneys’ fees assignments which can be rejected if the litigant does not prevail or expends 

funds on unrelated matters.   
                                                
2  Because the addition of the word “incremental” is a Utility proposal, the People and CUB wait until Reply 
Brief to address this issue. 
3  Provisions in contracts for awards of attorney fees are an exception to the general rule that the unsuccessful 
party is not responsible for payment of such fees. Kaiser v. MEPC American Properites, Inc. (“Kaiser”), 164 
Ill.App.3d 978, 983, 518 N.E.2d 424 (1987) citing Abdul-Karim v. First Federal Savings and Loan Association, 101 
Ill.2d 400 (1984)(See, e.g., Northern Trust Co. v. Sanford (1923), 308 Ill. 381, 389-90, 139 N.E. 603; Huber v. 
Brown (1909), 243 Ill. 274, 278, 90 N.E. 748.) 
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While the General Assembly, through the enactment of Section 9-229 of the Act, has 

declared the need for a reasonableness determination of rate case expense, it also points to the 

need for the Commission to develop specific guidelines in any rule approved in this docket that 

ensure that it has the necessary tools to carefully assess the reasonableness of the expenses 

claimed by a utility.  Indeed, the Commission’s goal in crafting such a rule must be to create a 

roadmap for ensuring that the amounts ratepayers are asked to pay as part of the delivery of an 

essential utility service are not excessive, and consistent with the Act’s mandate that utility rates 

be “least cost.”  See 220 ILCS 5/8-4014.  In that regard, the same just and reasonable standard 

that applies to utility rates in general under Section 9-201 of the Act must encompass the 

assessment of utility rate case expense.   220 ILCS 5/9-201, 9-229.  This is the framework which 

must guide the establishment of any Commission rule assessing reasonableness of these litigation 

fees.  With these guiding principles in mind, a discussion of these and other issues follows 

below. 

II. ARGUMENT 

A. General Authority for Creating a Rule 

As discussed above, the rate case expense for which public utilities may seek recovery 

includes expert witness fees.  Central Illinois Public Service Co. (CIPS) v. Illinois Commerce 

Comm’n, 243 Ill. App. 3d 421, 432 (1993) citing DuPage Utility Co. v. Illinois Commerce 

Comm’n, 47 Ill. 2d 550, 561 (1971).  See also 220 ILCS 5/9-229.  The Commission’s authority 

for creating a rule for assessing the reasonableness of attorney and expert witness expense 

charged to ratepayers is rooted in Article IX of the Public Utilities Act and Section 9-229 of the 

                                                
4  Section 8-401 requires every public utility subject to the Act to provide service and facilities which are in 
all respects adequate, efficient, reliable and environmentally safe and which, consistent with these obligations, 
constitute the least-cost means of meeting the utility’s service obligations.  220 ILCS 5/8-401.   
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Act in particular, which requires the Commission to “specifically assess the justness and 

reasonableness of any amount expended by a public utility to compensate attorneys or technical 

experts to prepare and litigate a general rate case filing.”  220 ILCS 5/9-229.  Likewise, Section 

9-101 and 9-201(c) require that rates established by the Commission be “just and reasonable.”  

220 ILCS 5/9-101; 9-201(c).  With respect to electric utility formula rates, new Section 16-108.5 

requires the Commission to apply the same justness and reasonableness standard to its evaluation 

of an electric distribution utility’s formula rates.5  220 ILCS 5/16-108.5(c).  In all of these 

statutory evaluations of proposed rates, the Commission’s assessment of the justness and 

reasonableness of particular expenses, including attorney and technical expert expenses, must be 

guided by the General Assembly’s directive that essential utility service rates be “least cost.”  

220 ILCS 5/8-401.   

Illinois Courts have held that the Commission “must make findings in support of its 

decision, and support for the findings must exist in the record.”  Commonwealth Edison v. 

Illinois Commerce Comm’n, 398 Ill.App 3d 510, 518 (2009).   In People ex rel. Madigan v. 

Illinois Commerce Comm’n, 2011 IL App. (1st) 101776 (“Madigan”), the Illinois Appellate 

Court held that “Section 9-229 created a requirement for more specific findings” than the 

traditional “sufficient findings to allow for informed judicial review” requirement established in 

Section 10-201(e)(iii) of the Act.  The Court construed the statutory language of Section 9-229 to 

“require the Commission to ‘expressly address’ the basis for its finding,” noting that “otherwise 

the purpose of the legislative action to enact (section 9-229) was unnecessary.”  Madigan at par. 

                                                
5  Section 16-108.5(c) provides:  “The Commission shall enter an order approving, or approving as modified, 
the performance-based formula rate, including the initial rates, as just and reasonable within 270 days after the date 
on which the tariff was filed, or, if the tariff is filed within 14 days after the effective date of this amendatory Act of 
the 97th General Assembly, then by May 31, 2012. Such review shall be based on the same evidentiary standards, 
including, but not limited to, those concerning the prudence and reasonableness of the costs incurred by the utility, 
the Commission applies in a hearing to review a filing for a general increase in rates under Article IX of this Act.” 
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47.  Given the General Assembly’s directive in Section 9-229, this rulemaking will provide an 

evidentiary framework for the Commission’s findings related to this category of utility expense, 

which requires a level of evidentiary specificity unlike other recoverable utility expenses. 

B. Determination of Reasonable Compensation Costs  

1. Attorney’s Fees 

In assessing the reasonableness of attorney and expert fees, Illinois courts have held that 

parties seeking attorney fees must specify (1) the services performed, (2) by whom they were 

performed, (3) the time expended, and (4) the hourly rate charged.  Madigan at par. 51, citing 

Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill.App.3d 655, 661 (1989) (citing Kaiser v. 

MEPC American Properties, Inc., 164 Ill.App.3d 978, 984 (1987)).  In Madigan, the People of 

the State of Illinois challenged the Commission’s finding that certain rate case expense claimed 

in a Section 9-201 rate case filed by Illinois American Water Company was just and reasonable.  

The People noted the lack of detail in the evidence submitted by the Commission Staff to support 

its conclusion that the amount requested for recovery in rates was reasonable.  Although the 

Court declined to rule on whether the allowed expense was reasonable, it concluded that the 

Commission’s reasonableness conclusion “lacked sufficient detail to comply with the statute” 

and remanded the case to the Commission for additional findings on the issue of legal and expert 

fees, as required under Section 9-229 of the Act.  The Court pointed the Commission to the 

Fitzgerald and Kaiser cases for guidance in assessing the reasonableness of these rate case 

expenses. 

As noted in Kaiser, it is well-settled that the party seeking to recover litigation costs, 

whether for himself or on behalf of a client, always bears the burden of presenting sufficient 

evidence from which the trial court can render a decision as to their reasonableness.  Kaiser, 164 
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Ill.App.3d at 983.  While an appropriate fee consists of reasonable charges for reasonable 

services, “more must be presented than a mere compilation of hours multiplied by a fixed hourly 

rate or bills issued to the client, since this type of data, without more, does not provide the court 

with sufficient information as to their reasonableness – a matter which cannot be determined on 

the basis of conjecture or on the opinion or conclusion of the attorney seeking the fees.”  Id. at 

983-984.    Kaiser further delineated this holding with the specific direction that “detailed 

records” be presented during the course of litigation, and that “the petition for fees must specify 

the services performed, by whom they were performed, the time expended thereon and the 

hourly rate charged therefor.”  Id. at 984.   

Additional factors apply to the assessment of reasonableness of attorney fees, “such as 

the skill and standing of the attorneys, the nature of the case, the novelty and/or difficulty of the 

issues and work involved, the importance of the matter, the degree of responsibility required, the 

usual and customary charges for comparable services, the benefit to the client, and whether there 

is a reasonable connection between the fees and the amount involved in the litigation.”  Id.  

(emphasis added).  The factors enunciated in Kaiser can each be evaluated by the Commission as 

it considers attorney and technical expert rate case expense just as they are by a civil court.   

The Kaiser holding makes clear, however, that these are among the criteria the fact-finder 

should assess when evaluating reasonableness of attorney fees, and that even specific contracts 

requiring the payment of “all costs and expenses, including attorneys’ fees”, as was the case in 

Kaiser, are not guarantees of cost recovery.  Kaiser, 164 Ill. App. 3d at 981.  The appellate court 

ultimately affirmed the trial court’s decision to deny reimbursement of certain attorneys fees in 

that case because they were not sufficiently explained, and were deemed “too vague and general 

to have any practicality or to satisfy the burden MEPC was required to meet in order to 
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demonstrate its entitlement to compensation from the Kaisers of the charges listed therein.”  Id. 

at 986.  The Court further affirmed the trial court’s denial of recovery of costs for computerized 

legal research, photocopying, check processing, and other ordinary “expenses” which are 

normally included in office overhead and thus encompassed within the hourly rate charged to all 

clients, particularly in the absence of evidence showing that these kinds of fees were not included 

in the attorney’s hourly rate.  Id. at 989.  The Commission should be mindful, therefore, that 

while the fees charged by expert witnesses may be recoverable, if reasonable, certain other 

expenses for which utilities sometimes request recovery may not be.   The September 19, 2012 

Staff-proposed rule aims to provide the Commission with the documentation needed to 

differentiating between recoverable and unrecoverable costs.  

In addition, the Commission’s approved rule should reflect the understanding that a fee-

shifting provision in a contract under civil case law is not identical to a monopoly utility’s 

recovery of attorney and technical expert expense in a rate case involving the establishment of 

rates for an essential utility service.  The Commission must recognize the utility’s inherent goal 

in a Section 9-201 proceeding to maximize profits and provide dividends to its shareholders.  As 

noted earlier, too, the Commission is obliged to consider the attorney and expert expense under 

the guiding principle that utility rates shall be least cost.  220 ILCS 5/8-401.  Accordingly, the 

provisions listed under “Section ___.200 -- Required Support for Compensation Costs” of Staff’s 

proposed rule provide an appropriate framework for the level of detail both the Madigan and 

Kaiser rulings envisioned as necessary to support claims for reasonable attorneys’ fees.  See 

Staff Proposed Rule, Section ___.200 (a) (1) – (6).  Staff’s proposals for attorney and technical 

expert documentation of services performed, including periodic updates of actual expenses 

incurred, as outlined in sections ___.200.(b), (c) and (d) also are supported by the Madigan and 
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Kaiser rulings, and should be retained in any final version of the rule.6  As discussed later in this 

Brief, the detail requested in the rule for “Support Staff” is essential in the event that the utility 

claims that  Support Staff work is not included in overhead or within the attorneys or technical 

expert’s hourly rate.  See Kaiser, 164 Ill. App. 3d at 989.   

The People and CUB submit, too, that when assessing the reasonableness of an hourly rate 

charged by utility attorneys, the Commission must examine the compensation of all advocates 

who appear before the Commission, not simply the typical hourly rates of outside utility 

attorneys.  For example, in assessing the reasonableness of an attorney’s hourly rate for purposes 

of recovery in rates, consideration should be given to the (computed) hourly rate of Staff, AG 

and CUB counsel, as well as other intervenor attorneys.  While Commission Staff and ratepayer 

advocates may not charge by the hour, their hourly compensation can be easily computed 

through public records.  These rates are a good representation of the level of cost the public 

chooses to bear to litigate utility matters, and charging the public a significantly higher rate for 

Company lawyers and experts has the perverse effect of the public paying more for advocates 

that work to increase revenues for the Company and shareholders than they pay for advocates 

that represent consumer interests.  Amounts that exceed these publicly-funded hourly rates can 

be paid by shareholders. 

Modification of the latest version of the Staff-proposed rule is necessary to achieve this 

goal.  Section ___.300(a)(9) now reads as follows: 

Section ___.300 Determination of Reasonable Compensation 
Costs  

                                                
6  The exception to this concurrence is Staff’s removal of references to the word “necessary” throughout the 
rule, as discussed in Part B.2. below in this Brief. 
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a) The factors to be considered by the Commission in determining 
the reasonableness of Outside Attorneys and Support Staff, 
Outside Technical Experts and Support Staff, and employees of the 
Utility or any of its affiliates compensation costs may include, 
without limitation, the following:  
 
…. 9)  Hourly rates applicable to outside attorneys and outside 

technical experts representing or retained by utilities, and 
outside attorneys or outside technical experts representing 
or retained by other stakeholders who regularly appear in 
Commission proceedings.  

 
(emphasis added).  The highlighted word “outside” should be stricken from the reference to 

attorneys and experts representing or retained by stakeholders who regularly appear in 

Commission proceedings.  With occasional exceptions, residential ratepayers are generally 

represented by either State of Illinois-salaried employees or not-for-profit salaried attorneys.  In 

addition, Staff witnesses are represented by salaried Office of General Counsel attorneys.  These 

attorneys are not “outside” counsel, as the term is used elsewhere in the rule.  The People and 

CUB urge the Commission’s final rule to strike the “outside” reference, and include OGC and 

AG attorney compensation within the hourly rate assessment that now includes stakeholders and 

utilities.  Surely Staff and AG attorneys “regularly appear” in Commission proceedings, and their 

wages should be included in the reasonableness assessment of utility-proposed attorney fee cost 

recovery.  This modification to Staff’s proposed rule is consistent with the Kaiser standard of 

assessing “the usual and customary charges for comparable services” identified by the Court.  

Kaiser, 164 Ill.App.3d at 984.   

In addition, upon further examination of Staff’s proposed language for flat fee contract 

substantiation, the Staff rule requires some modification.  Section ___.200 (a)(4) should make 

clear that in order for the utility to recover attorneys’ fees associated with flat fee contracts, the 

same level of detail provided under sections ___.200 (a) (2) and (3) shall be provided so that the 
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Commission can assess whether the amount paid by the utility under the flat fee contract was 

reasonable.  As worded now, Section ___.200 (a) (4) only requires that the invoices “provided by 

the Outside Attorney and Support Staff or Outside Technical Expert and Support Staff” shall be 

among the information provided to the Commission. This raises the question of how the 

Commission could evaluate whether the flat fee amount agreed to by the utility was reasonable 

without said documentation.  Such documentation is by no means burdensome, since utility 

attorneys presumably keep track of their hourly time spent on rate cases, if not for the utility, for 

purposes of their own firm’s records.  The final rule should make clear that the utility must 

provide the same level of documentation provided under hourly rate contracts, so that the 

Commission can assess the reasonableness of flat rate fees, consistent with the Madigan and 

Kaiser rulings.     

2. Outside Expert Witness Fees 

The Commission has held that “one component of justness and reasonableness for rate 

case expense is necessity.”  ComEd, Order of May 24, 2011 at 76.  This finding is consistent 

with the holding in the Kaiser case that one criterion for assessing reasonableness of attorneys 

fees is “the benefit to the client.”   The reference to “the client” in Kaiser is presumably designed 

to ensure that the client is not paying for services he or she does not need.  This is especially 

appropriate in the instant proceeding, which establishes rules for the recovery in rates of attorney 

and technical expert fees incurred to justify rate increases for essential, least cost utility service.  

Accordingly, the People and CUB endorse Staff’s original September 19, 2012 rule, which 

included a reference to necessity in several provisions7.   

                                                
7  See Staff Proposed Rule of September 19, 2012, section 200.(b)(3), 200(d)(i)(b); section 300.(a)(4), (7).  
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The rule, as noted above, is designed to assist the Commission in evaluating the justness 

and reasonableness of attorney and technical expert fees charged to ratepayers.  While Staff 

notes in its November 28, 2012 Reply Comments that “necessity” is a component of the just and 

reasonable standard, supplying the reference to “necessity” in the rule itself will ensure that the 

Commission has the tools to disallow, when appropriate, the cost of excessive attorney and 

technical expert fees that have not been justified by the utility as necessary for the litigation.  See 

Staff Reply Comments at 2-3.  The question of whether ratepayers should be asked to pay for 

four rate of return witnesses, for example, highlights the importance of assessing the necessity of 

expenses associated with multiple expert witness costs.8  That being said, the utility is, of course, 

free to charge shareholders for legal and technical assistance that exceeds the norm in terms of 

the number of attorneys and experts hired, and the hourly rates paid.  In order to ensure that 

ratepayers are not charged for these excessive costs, however, the word “necessary,” as provided 

for in Staff’ original September 19, 2012 Proposed Rule, should be retained in any final rule 

approved by the Commission.    

3. In-house Legal and Expert Assistance Charged to Rate Case Expense 

As noted above, Section 9-229 requires the Commission to “specifically assess the 

justness and reasonableness of any amount expended by a public utility to compensate attorneys 

or technical experts to prepare and litigate a general rate case filing.”  220 ILCS 5/9-229.  The 

word “outside” attorney or “outside” technical expert does not appear in the statute.  The fact is 

that utilities often, if not always, include the cost of in-house or affiliate technical assistance for 

the preparation and litigation of rate cases in their requested rate case expense.  See, e.g. ICC 

Docket No. 11-0280/0281 –North Shore Gas Co. Peoples Gas Light & Coke Co – Proposed 

                                                
8  See ComEd 2011 Rate Order at 75-76. 
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Increase in Rates, NS-PGL Ex. 39.4, filed October 5, 2011; ICC Docket No. 11-0561 consol. 

Order at 19-20.  To the extent that any in-house/affiliate attorney or technical expert time is 

separated from the test year affiliate expense and charged to rate case expense, the 

documentation required under Staff’s proposed rule for outside attorney and technical expert 

expense is and should be mirrored for in-house/affiliate legal and technical assistance.  See, e.g., 

Section ___.220 (a)(6) and (c).  Indeed, in its May 22, 2012 Order at 19-20 in ICC Docket No. 

11-0561, Consol, the Commission  rejected requests for costs associated with internal employee 

expenses, stating: 

 
If a utility seeks to avail itself of Section 9-229 of the Act and 

recover its rate case expenses from ratepayers, it is axiomatic that it 
must provide the Commission with sufficient detail regarding what 
actual expenses were incurred, by whom, for what purpose, and why 
such expenses were necessary. Absent such detail, it is impossible for 
the Commission to make an informed determination regarding the 
justness and reasonableness of recovering such expenses from 
ratepayers. Expenses sought for recovery under Section 9-229 are not 
standard utility operating expenses; the Appellate Court has made 
clear that they must be treated akin to how a reviewing court would 
analyze a standard attorney fee petition, and the Commission analyzes 
them accordingly.  
 
Turning back to the present matter, the Companies justification for 
these [internal employee] expenses is clearly insufficient in this case. 
Certain employees are cited as having spent an estimated 200 hours 
on this matter for an individual utility; others are estimated to have 
spent 350 hours. There is no information provided on what exactly 
these employees were doing; only two such employees are testifying 
witnesses in this matter, and while others are referenced in filings and 
data request responses, there is no indication how any of their time 
was specifically spent. It is simply impossible for the Commission to 
judge the value of zero, 200, 500, or even 1000 hours of these 
employees’ alleged time spent on this matter and how essential that 
work was to its rate case. Given that these rate case labor expenses 
alone create burdens of hundreds and even thousands of dollars for 
individual customers, such documentation is essential in this 
proceeding. 
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The final rule should incorporate provisions requiring that when a utility seeks to include 

expenses associated with internal employees in its rate case expense, it must justify those 

expenses on the same terms that it justifies outside legal and expert expenses.  This would be 

consistent with the Commission’s decision in ICC Docket No. 11-0561 and eliminate any 

unwarranted distinction between internal and external rate case expenses. 

4. Meaning and Recoverability of Support and Miscellaneous Costs 

Utility rate case expense requests often, if not always, include requests for recovery of 

Support Costs and Miscellaneous Expenses, as defined in Staff’s proposed rule.  The detail 

requested in the Staff proposed rule for “Support Staff”, included in sections ___.200 (a), (b), (c), 

and (d), is necessary when the utility seeks recovery of Support Staff work that it claims is not 

included within the attorneys or technical expert’s hourly rate.  See Kaiser, 164 Ill. App. 3d at 

989.  The Court in Kaiser further affirmed the trial court’s denial of recovery for costs for 

computerized legal research, photocopying, check processing, and other ordinary “expenses” 

which are normally included in office overhead and thus encompassed within the hourly rate 

charged to all clients, particularly in the absence of evidence showing that these kinds of fees 

were not included in the attorney’s hourly rate.  Id. at 989.   

The question of whether and which Support Costs and Miscellaneous Expenses are 

recoverable highlight the importance of Section ___.200 (a)(1) in the Staff-proposed rule, which 

requires the filing of attorney and expert witness contracts or other documentation describing the 

terms of the engagement between the utility and the outside attorneys and technical experts.  

Such documentation may clarify whether support costs and other expenses – both in terms of 

personnel and incidentals – were intended to be included within the hourly rate charged by the 

attorney and expert, while enabling the Commission and the parties to assess whether separate 
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billing for these otherwise over-head-related costs is reasonable.  This requirement should be a 

part of any final rule approved by the Commission.  In addition, the People and CUB support the 

definitions supplied in the latest Staff-proposed rule.  

2. Verification of Rate Case Expense Amount 

Section ___.200(d) of the Draft Rule requires an affidavit from a utility representative 

making affirmations on the part of the utility relating to the compensation paid and sought to be 

recovered as rate case expense. AG/CUB support this requirement, which would provide 

assurance that the amounts charged in the invoices supporting the rate case expenses were 

actually paid.  While the utilities contest the need for this requirement, citing to the additional 

review required by Section 9-229 for support, it is this very provision that supports such a 

requirement.  The General Assembly singled-out rate case expense as one requiring a specific 

Commission finding of justness and reasonableness.  The ability of the Commission to make this 

finding would be enhanced with the affidavit requirement, because it would ensure the 

Commission of the accuracy of the bills at issue and that they were actually paid. Nonetheless, in 

an effort to eliminate contested issues, like Staff, AG/CUB would be willing to modify the 

language in Section ___.200(d) as provided in the Utilities’ Alternative No. 2, in their Appendix 

A.   

III. CONCLUSION 

 WHEREFORE, the People of the State of Illinois and the Citizens Utility Board urge the 

Commission to adopt a rule in this proceeding consistent with the recommendations above.   

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 
  By Lisa Madigan, Attorney General 
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