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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Annual formula rate update and revenue 
requirement reconciliation authorized by Section 
16-108.5 of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 12-0321 

VERIFIED APPLICATION FOR REHEARING OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), under 220 ILCS 5/10-113(a), 83 Ill. Adm. 

Code § 200.880 and other applicable law, submits this Application for Rehearing (the 

“Application”) with respect to the Illinois Commerce Commission’s (the “Commission”) Final 

Order dated December 19, 2012 (the “Order”).   

I. INTRODUCTION 

The Order fairly applies the Energy Infrastructure Modernization Act (“EIMA”) in many 

ways, but ComEd respectfully submits that it also falls short in several important respects.  

ComEd seeks rehearing to address those issues lawfully and in accordance with the record.   

First and foremost, the Order wrongly disallows the entirety of ComEd’s rate case 

expenses incurred in 2011.  It finds that ComEd failed to support those expenses, even though 

two witnesses, including a Staff witness, testified that the expenses were reasonable and testified 

in support of the specific finding required by Section 9-229 of the Public Utilities Act (the 

“Act”).  No party offered contrary evidence or contested the issue at or prior to hearing, even 

though they all had access to the underlying data as well as the testimony.  The Order should be 

revised on that basis alone, as neither the law of evidence nor the Act requires more. 

ComEd also addressed the ALJPO’s call for additional evidence and moved to provide 

the Commission with the raw data and records on which the testifying expert witnesses relied.  
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Although the Commission rejected its efforts post-hearing, ComEd also requests to provide that 

data on rehearing, where all parties may have one more opportunity to respond to it.   

In addition to the records detailing ComEd’s rate case expenses, ComEd also proposes to 

submit additional evidence supporting those expenses.  That evidence includes the affidavits 

(attached as Exhibits A and B) of: (1) former federal Bankruptcy Court Judge Ronald Barliant 

confirming that ComEd’s records are qualitatively and quantitatively of the type that justifies 

recovery of attorneys’ fees and costs even under “fee shifting” standards that are more stringent 

than those applicable here, and that it was his practice (and that of his colleagues) not to deny 

fees without prior notice or an opportunity to be heard, as is this case here; and (2) Mr. Daniel G. 

McNamara, a former senior attorney, Vice President, and General Counsel of affiliates of a 

different major Illinois utility confirming that the work reflected in ComEd’s records is 

appropriate and shows no imprudence or unreasonable actions, that the form and substance of 

those records is proper, that the fees charged by ComEd’s counsel were reasonable, and that 

fixed fee agreements are a valuable tool to reducing costs.  If rehearing is granted, ComEd will 

also submit testimony of its 2011 formula rate case senior counsel supporting the legal work 

performed and the costs incurred and, where applicable, confirming that the fixed fee contracts 

reduced costs as compared to hourly billing at reasonable market rates.   

Fundamental due process principles of fair notice and opportunity to be heard, as well as 

EIMA’s specific provisions, require that the Commission consider this evidence if it continues to 

find that ComEd was obligated to offer it.  The Commission has long accepted testimony as 

proof of rate case expenses, and ComEd had no reason to believe that uncontested testimony 

would be found inadequate in this case.  It would be unfair and unlawful to announce new rules 

for rate case expenses in the Order and also refuse ComEd the opportunity to meet them.   
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Rehearing should also be granted to correct the billing determinants used to set ComEd’s 

rates.  The Order uses non-historical forecast 2012 customer counts contrary to the clear 

language of EIMA that requires the Commission to use historical, weather-adjusted billing 

determinants.  This prevents ComEd from recovering millions of dollars of the revenue 

requirement the Commission itself approved.  Although the order in Docket No. 11-0721 (which 

is on appeal) also used estimated billing determinants, the use of non-historical estimates here is 

inconsistent both with the distinct evidence in this Docket and the Commission’s very recent 

Ameren formula rate case decision where only historical 2011 billing determinants were used.  

The Commission can and should revise the Order to use only historical billing determinants. 

ComEd also seeks rehearing of the Order’s disallowance of contributions made to out-of-

state charitable organizations.  That disallowance is inconsistent with the plain language of the 

governing statute, and raises serious issues under the Commerce Clause to the United States 

Constitution.  ComEd also asks the Commission to correct on rehearing two technical, but 

important, errors in the Order’s Findings and Ordering paragraphs. 

Finally, the Commission should revise the Order to use ComEd’s Weighted Average Cost 

of Capital as the rate of interest on reconciliation balances, to use ComEd’s year-end rate base 

for reconciliation, to functionalize assets and costs consistently with federal law, and to measure 

ComEd’s incentive compensation costs correctly.  Analogous issues are raised in the appeal from 

Orders in Docket No. 11-0721 (Commonwealth Edison Co. v. Illinois Commerce Comm’n, 

No. 1-12-2860 (Appellate Court, 1st Dist.)).  While they will likely be addressed there, ComEd 

requests that they also be correctly decided on rehearing in this Docket, as required by law.   
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II. GROUNDS FOR REHEARING 

A. The Commission Should Revise its Erroneous Ruling 
Disallowing Rate Case Expenses for Docket 11-0721  

The Order excludes from the revenue requirement $448,000 out of ComEd’s recoverable 

formula rate case expenses of $515,000 (the first one-third amortization of the $1,544,161 of rate 

case expenses associated with the 2011 formula rate case (Docket No. 11-0721) and incurred in 

2011).  The Order states that this disallowance is warranted primarily because ComEd did not 

place sufficiently detailed data into evidence and, secondarily, disallows a subset of those costs 

because they “might be overhead.”  Order at 52-59.1   

The Order adopts the proposed disallowance the ALJs recommended for the first time in 

the Proposed Order, although no party sought it and no witness supported it.  The Proposed 

Order recommended this new disallowance even though ComEd, as has long been Commission 

practice, submitted direct testimony supporting its expenses and provided extensive data and 

documentation to all parties in discovery, and despite the fact that Staff carefully reviewed that 

data and records and then submitted testimony recommending that the Commission both approve 

these expenses and make the specific finding required under Section 9-229 of the Act, 220 ILCS 

5/9-229.  The Order’s ruling is contrary to the facts in this proceeding and to governing 

substantive and evidentiary law, and violates due process norms.  Accordingly, the Commission 

should revise its ruling on this issue.  

                                                 
1 The Order states that “the entirety of rate case expense is disallowed.”  Order at 57.  However, the 

disallowance can only be of $448,000 of the $515,000 of 2011 amortization.  Under EIMA, a participating utility 
can recover its initial formula rate case expenses amortized over a three-year period.  220 ILCS 5/16-108.5(c)(4)(E).  
The Order’s determination can only apply to the portion of the 2011 rate case expenses included in operating 
expenses in the proposed revenue requirement in this proceeding.  The Commission does not have before it yet the 
proceedings in which it will determine the recoverability of the 2012 or 2013 amortization of the 2011 rate case 
expenses.  
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1. The Recoverability of Rate Case Costs as an Operating 
Expense is Well Established and Confirmed in EIMA 

The Supreme Court of Illinois has held that rate case expenses are ordinarily, properly 

and fairly allowable as an operating expense.  DuPage Util. Co. v. Illinois Commerce Comm’n, 

47 Ill. 2d 550, 561 (1971).  Section 9-229 of the Act also recognizes the recoverability of rate 

case expenses, and does nothing to disturb that precedent.  Indeed, EIMA specifically provides 

that a participating utility, like ComEd, is entitled to recover its expenses related to the cost of 

Commission proceedings to approve performance-based formula rates and of the annual update 

and reconciliation proceedings, with the costs of the initial proceeding to be amortized over three 

years.  220 ILCS 5/16-108.5(c)(4)(E). 

2. Contrary to Statements in the Order, ComEd Fully 
Presented Its Position in the Record.     

The Order (at 52, fn. 8) incorrectly states that ComEd took no position on including in its 

revenue requirement the 2011 formula rate case expenses that were incurred in 2011.  ComEd’s 

Initial Brief included ComEd’s discussion of these expenses with its discussion of other 

regulatory assets because EIMA provides that the initial formula rate case expenses are to be 

amortized over three years, creating one such regulatory asset.  ComEd’s Initial Brief (at 34) 

stated in part: “Regulatory asset amortization also includes $524,000 for rate case expenses 

incurred in 2011 related to ICC Docket No. 11-0721, the initial formula rate proceeding.  Fruehe 

Dir., ComEd Ex. 3.0 REV., 38:801-804; ComEd Ex. 3.9.  Additionally, Section 

16-108.5(c)(4)(E) of the Act provides that these costs be recovered over a three-year period.  

Fruehe Dir., ComEd Ex. 3.0 REV., 38:804-805.  No party has objected to the amount of 

regulatory asset amortization.”  ComEd also pointed out in the same brief (at 40) that, at that 

point (before the ALJPO): “Rate case expenses for ICC Docket No. 11-0721 are uncontested.  

Fruehe Dir., ComEd Ex. 3.0 REV., 38:807 – 40:836.”  Inclusion of such a brief discussion of 
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uncontested items, with a citation, is routine in Commission practice where there was then no 

contested issue.  ComEd’s Reply Brief (at 24) similarly stated: “The Initial Briefs confirm that 

the amount of compensation paid to attorneys and technical experts to prepare and litigate the 

initial formula rate docket (ICC Docket No. 11-0721) is uncontested.  …  Accordingly, the 

Commission should find that amount, $1,544,161, to be just and reasonable pursuant to Section 

9-229 of the Act.”  ComEd Rep. Br. at 24 (citations omitted). 

ComEd’s draft Proposed Order (at 23) also included the language from ComEd’s Initial 

Brief, quoted above, and in addition, stated (at 29-30 and at 31-32): 

ComEd’s Position  ComEd states that the Initial Briefs confirm that 
the amount of compensation paid to attorneys and technical experts to prepare 
and litigate the initial formula rate docket (ICC Docket 11-0721) is 
uncontested.  ComEd Ex. 3.0 REV at 38-40; ComEd Init. Br. at 40; Staff Init. 
Br. at 27; ComEd Rep. Br. at 24.  ComEd submits that the Commission should 
find that amount, $1,544,161, to be just and reasonable pursuant to Section 9-
229 of the Act.  ComEd Rep. Br. at 24. 

 * * * * 

Commission Analysis and Conclusion  Section 9-229 of the Act 
requires the Commission to assess the justness and reasonableness of amounts 
expended by a public utility to compensate attorneys or technical experts in 
preparing and litigating a rate proceeding.  220 ILCS 5/9-229.  ComEd seeks 
approval of, and Staff does not contest, rate case expenses for ICC Docket 
No. 11-0721 in the amount of $1,544,161.  ComEd Init. Br. at 40; Staff Init. 
Br. at 27; ComEd Rep. Br. at 24.  Because these costs are uncontested, the 
Commission finds those rate cases expenses to be just and reasonable pursuant 
to Section 9-229 of the Act.   

3. Substantial Uncontested Evidence Supports the 2011 Rate 
Case Expenses 

Martin Fruehe, ComEd’s Manager of Revenue Policy, testified on direct and from his 

personal knowledge that the 2011 rate case expenses included in operating expenses totaled 

$524,000, which was one-third of the total $1,570,000 of 2011 rate case expenses incurred in 

2011 (after removing $410,000 to be recovered in 2012), as reflected on ComEd Ex. 3.9.  Fruehe 
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Dir., ComEd Ex. 3.0, 6:131-132, 7:136-156, 38:794 - 40:836; ComEd Ex. 3.9.  ComEd Ex. 3.9, 

in turn, itemizes the costs incurred including the outside counsel expenses and other expenses.  

Mr. Fruehe testified that internal legal counsel managed these expenses to reduce costs and 

selected appropriate outside counsel and vendors.  He confirmed that ComEd determined the 

accuracy and reasonableness of the 2011 rate case expenses through multiple levels of internal 

review for each invoice regarding every dollar in ComEd Ex. 3.9.  Based not just upon his status 

as a ComEd “accountant,” but his own substantial knowledge and experience of rate case tasks 

and costs, and upon his knowledge and experience with internal legal counsel and their review 

processes, Mr. Fruehe concluded the costs were prudent and reasonable.2  He, accordingly, 

testified as an expert, and his testimony was admitted without objection or limitation.   

Staff and intervenors then investigated the 2011 expenses.  In direct testimony, Staff 

witness Scott Tolsdorf explained that he was obtaining information from ComEd through data 

requests.  The care with which he reviewed the data is reflected in his questioning of whether 

some costs were double counted.  Tolsdorf Dir., Staff Ex. 3.0, 9:217-11:245.  Mr. Fruehe’s 

rebuttal testimony explained why there was no double count, and updated the total and 

amortization figures to $1,544,161 and $515,000, respectively.  Fruehe Reb., ComEd Ex. 13.0, 

12:233-244; ComEd Ex. 13.01, App 7, line 27.  After reviewing that additional testimony, 

Mr. Tolsdorf concluded that ComEd’s $1,544,161 of rate case expenses were just and reasonable 

and recommended that the Commission approve them.  Tolsdorf Reb., Staff Ex. 8.0, 14:345-357.  

He also testified (id. at 14:345-357) that the Commission’s final Order make the following 

specific findings and conclusions: 

                                                 
2  The Order (at 50) states that ComEd Ex. 3.9 does not establish that the expenses in question were 

incurred for the 2011 rate case.  That conclusion incorrectly disregards not only the title of the document but, more 
importantly, both Mr. Fruehe’s uncontradicted testimony that the costs in ComEd Ex. 3.9 were incurred for the 2011 
rate case, and Staff’s testimony confirming that fact. 
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The Commission finds that the amounts of compensation for attorneys and 
technical experts incurred in 2011 to prepare and litigate the initial formula rate 
Docket No. 11-0721 in the amount of $1,544,161 are just and reasonable pursuant 
to Section 9-229 of the Act. (220 ILCS 5/9-229) However, the Commission will 
be reviewing the bills from outside counsel in future cases to insure that the 
Company is diligent in insuring compliance with Exelon Corporation’s Billing 
and Procedural Guidelines for Outside Counsel. 

All of this testimony was admitted, again without any objection, limitation, or suggestion that 

Mr. Tolsdorf could not, or lacked the expert qualifications to, render these opinions. 

The sworn testimony of the ComEd and Staff witnesses is ample to support the findings 

the Commission must make under section 9-229.  In Commonwealth Edison Co. v. Illinois 

Commerce Comm’n, 322 Ill. App. 3d 846, 849 (2d Dist. 2001), the Commission was held to have 

committed clear error during a ComEd rate case when it disallowed various rate base items on 

the unlawful ground that they were supported only by sworn testimony.  The Illinois Supreme 

Court has made it clear not only that sworn testimony is sufficient evidence, but also that 

“[w]here the testimony of a witness is neither contradicted, either by positive testimony or by 

circumstances, nor inherently improbable, and the witness has not been impeached, that 

testimony cannot be disregarded by the trier of fact.”  Bazydlo v. Volant, 164 Ill. 2d 207, 215 

(1995).  This same rule applies to administrative agencies.  Thigpen v. Retirement Bd. of 

Fireman’s Annuity and Benefit Fund of Chicago, 317 Ill. App. 3d 1010, 1021 (1st Dist. 2000), 

citing Trahraeg Holding Corp. v. Property Tax Appeal Bd., 204 Ill. App. 3d 41, 44 (2d Dist. 1990). 

Indeed, under Illinois Rule of Evidence 703, also promulgated by the Supreme Court and 

binding on courts and agencies, the underlying information on which an expert witness such as 

Messrs. Fruehe or Tolsdorf relied is not required to be admitted into evidence (or even to be 

admissible).  Nothing in Section 9-229 says otherwise.  Section 9-229 requires the Commission 

to “assess the justness and reasonableness of any amount expended by a public utility” on rate 



 

9 

case preparation.  The Rules of Evidence make clear that this very task can be done without raw 

data being itself in the record.  Ill. R. Ev. 703. 

4. ComEd Met its Burden of Proof   

Although ComEd retains the ultimate burden of proof, even prior to EIMA it was clear 

that once the utility established a prima facie case, the burden shifted to others to bring forth 

evidence of unreasonableness because of inefficiency or bad faith.  Illinois Bell Tel. Co. v. 

Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 N.E.2d 1117, 1123-1124 (3rd Dist. 

2002); City of Chicago v. Illinois Commerce Comm'n, 133 Ill. App. 3d 435, 443, 478 N.E.2d 

1369, 1375 (1st Dist. 1985).  Moreover, that burden is not met by speculation: a utility need not 

anticipate and pre-emptively disprove arguments that other parties may raise.  City of Chicago v. 

Illinois Commerce Comm'n, 133 Ill. App. 3d 435, 442, 478 N.E.2d 1369, 1375 (1st Dist. 1985).   

EIMA strengthened and codified that rule by statute. In annual update proceedings such 

as the instant case, EIMA mandates that “during the course of the hearing, each objection shall 

be stated with particularity and evidence provided in support thereof, after which the utility shall 

have the opportunity to rebut the evidence.”  220 ILCS 5/16-108.5(d).  No party did.  Indeed, no 

party even objected to the 2011 rate case expenses before or during the hearing.  Absent such an 

objection, ComEd was not obligated to provide additional testimony or documents and cannot be 

faulted for not filing additional data.  Moreover, disallowing an uncontested expense on the 

theory that the utility needed to show more, without affording the utility the opportunity to 

submit that additional evidence, is not consistent with Section 16-108.5(d).  Once again, the fact 

that a statutory provision also requires the Commission to “assess the justness and 

reasonableness” of rate case expenses does not mean that more or different evidence is required 

than is required for any other category of utility operating expense.  Section 9-229 specifies a 

finding the Commission must make; it does not require that the utility submit evidence far 
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beyond that which is normally required to support such a finding.  Indeed, it would be entirely 

inconsistent with EIMA’s goals of making cost recovery more certain and rate proceedings more 

efficient and less costly if utilities were required to anticipate a non-party objection and submit 

voluminous evidence on an issue that is otherwise uncontested.   

5. Nothing in the Madigan Decision Supports the Disallowance.   

The Order’s premise (at 54-57) that there was insufficient evidence for the Commission 

to determine that ComEd’s 2011 rate case expenses were just and reasonable under Section 9-

229 rests heavily on the decision in People ex rel. Madigan v. Illinois Commerce Comm’n, 2011 

IL App (1st) 101776, 964 N.E.2d 510 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) 

(“Madigan”), appeal denied (Ill. S. Ct. Sept. 26, 2012).  In fact, nothing in Madigan supports the 

disallowance here.  The issue in Madigan was whether the Commission made sufficient findings 

to satisfy the requirements of Section 9-229, not whether the utility had introduced sufficient 

evidence.  Moreover, Madigan involved contested rate case expenses.  During proceedings at the 

Commission, the AG claimed that the utility’s rate case expenses were unreasonable – 43% 

higher than in the previous case with the difference being unexplained.  2011 IL App (1st) 

101776 at 12, 964 N.E.2d at 524.  Madigan does not even discuss the nature of the uncontested 

evidence required, let alone justify disregarding the Supreme Court precedent and the Illinois 

Rules of Evidence under which the uncontested testimony is sufficient.   

Similarly, Madigan does not support the Order procedurally.  In Madigan, parties 

actually litigated the issue.  The Order’s unprecedented disallowance of uncontested costs came 

without prior notice.  In context, it is similar to a trial court granting a motion for summary 

judgment sua sponte without giving the losing party prior notice and an opportunity to object, 

and it is improper for the same reason.  In Peterson v. Randhava, 313 Ill. App. 3d 1, 729 N.E.2d 

75 (1st Dist. 2000), the trial court denied defendant’s motion for sanctions, but decided to grant 
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summary judgment sua sponte in favor of defendant despite the fact that no motion for summary 

judgment was pending at the time.  The Appellate Court vacated the order granting summary 

judgment, in part because the sua sponte action afforded no prior notice or opportunity to object 

or demonstrate the existence of material issues of fact.  Id. at 12, 729 N.E.2d at 83.  The 

Commission’s Order here is defective for the same reason. 

6. None of the Rate Case Expenses are Overhead 

The Order questions whether some of the costs might be supposedly unrecoverable 

overhead.  That position is unsupported and incorrect.  For example, the largest item in the 

questioned costs is the review of ComEd capital projects by PDR&C, which is expert 

engineering work and not in any respect “overhead.”  ComEd Ex. 3.9.  Costs from Lakeview 

Energy Resource Consultants were removed in ComEd’s rebuttal, and their removal is reflected 

in Staff’s rebuttal.  The only item that could possibly be considered overhead is $1,100 for 

meals, which Staff’s witness reviewed and as to which in rebuttal he withdrew his objection. 

7. Additional Evidence on Rate Case Expenses Should Be Considered 

If the Commission nonetheless adheres to its decision that the record is currently 

insufficient, it should grant rehearing to allow the evidence that it is now requiring regarding rate 

case expenses to be considered.  Given that testimony, especially uncontested testimony, has 

been sufficient in the past, it would be unfair and contrary to due process norms of notice and 

opportunity to be heard to announce this ruling and then prevent ComEd from offering evidence 

to meet it.  Indeed, the Commission, in a case involving contested internal costs, recently granted 

rehearing to allow new evidence regarding rate case expenses to be considered.  Charmar Water 

Co., Docket Nos. 11-0561 – 11-0566 (consol.) (Order on Reh’g Nov. 28, 2012). 

ComEd proposes to introduce discovery material provided to Staff and intervenors 

relating to rate case expenses and an affidavit authenticating the discovery material and attesting 
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to the fact that the material was served on Staff and intervenors.3  The discovery material ComEd 

proposes to introduce into the record includes ComEd’s response (and supplemental response) to 

Staff (Mr. Tolsdorf) data request ST 6.01, which contains a schedule plus 221 pages of invoices 

and other documents that support all of the 2011 rate case expenses listed in ComEd Ex. 3.9 and 

included (amortized) in the revenue requirement.  These materials detail the legal, consulting, 

and outside contracting services that comprise the 2011 rate case expenses, they show hours 

spent, and they show hourly rates.  To the extent attorney time descriptions were redacted on the 

grounds of privilege, further information regarding those items was provided in ComEd’s 

privilege log in ComEd’s supplemental response to Staff (Mr. Tolsdorf) data request ST 9.01, 

which ComEd also proposes to introduce.  Finally, ComEd proposes to introduce ComEd’s 

responses to Staff (Mr. Tolsdorf) data requests ST 2.02, 2.03, 2.04, 7.01, 10.01, and 11.01.  The 

first three responses address the calculation and accounting of the 2011 rate case expenses 

incurred in 2011 and the amortization, and the final response shows that there was no double-

counting of the costs.  The response to ST 7.01 provided the Company’s rationale for including 

certain costs as rate case expense, and the response to ST 10.01 provided the contracts and 

retention agreements for the vendors and counsel whose 2011 rate case charges were included in 

the revenue requirement, including specifications of the scope of work.   

That evidence will confirm that the 2011 rate case expenses are prudent and reasonable, 

and more than justify any additional findings on this subject, even under the new standards 

established in the Order.  The Commission held in Charmar Water (at 19) that this type of 

evidence was sufficient to support a just and reasonable finding under Section 9-229 of the Act:  

                                                 
3 This discovery material is not attached hereto due to the volume; however, it was previously submitted 

with ComEd’s Motion to Supplement the Record and will be submitted again upon rehearing.   
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In the present case, the Companies have chosen experienced outside counsel 
to represent them in litigation.  In response to a data request, the Companies 
provided copies not only of the amount budgeted for outside counsel and his 
hourly rate, but also detailed hourly billing records and invoices for outside 
counsel outlining the services performed along with the date and time in 
which he performed them.  These expenses appear commensurate with the 
expected cost of a case of this type.  The Commission finds that the expenses 
incurred by outside counsel to litigate this proceeding, as adjusted by Staff, 
are just and reasonable under Section 9-229 of the Act. 

In addition, ComEd on rehearing could support its costs with evidence of facts attested to 

in the affidavits supporting this Application.  Former United States Bankruptcy Judge Ronald 

Barliant attests that ComEd’s records are qualitatively and quantitatively of the type that justifies 

recovery of attorneys’ fees and costs.  Ex. A.  He also states that had he been presented with (a) 

the testimony by Messrs. Fruehe and Tolsdorf, (b) evidence that all parties received the fee 

invoices, and (c) the lack of testimony by any party other than ComEd and Staff regarding 

ComEd’s recovery of these fees and expenses, in connection with a fee petition under Section 

506(b) of the Bankruptcy Code, he would have decided that ComEd should recover the 

$1,544,161 in rate case expenses without the submission of ComEd’s records.  Finally, 

Judge Barliant states that in circumstances in which no party objected to a fee request but where 

he believed that information submitted in support of that request was insufficient, his practice 

(and that of his colleagues) was to provide notice of that fact and allow the party seeking the fees 

to provide additional information.  Id. 

The Affidavit of Mr. Daniel G. McNamara, former senior attorney, General Counsel, and 

Vice President of entities affiliated with Nicor Gas Company (Ex. B), confirms that the actions 

and activities reflected in ComEd’s records are appropriate, as are the form and substance of 

those records, and show no imprudence or unreasonable action, that ComEd’s external costs 

associated with litigating its rate case are reasonable and consistent with the current market place 
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for legal services, and that fixed fee agreements are a valuable tool to control and potentially 

reduce costs to the client.  Id. 

Finally, if rehearing is granted, ComEd also would offer evidence from attorneys 

representing ComEd in its 2011 formula rate case addressing the work undertaken by counsel 

and contractors assisting counsel.  They, too, would confirm the reasonability of the costs 

incurred, and where applicable, also confirm that the fixed fee contracts saved ComEd costs as 

compared to hourly billing at reasonable market rates.  In short, ComEd proposes to introduce 

additional evidence showing that its rate case expenses are prudent and reasonable even under 

the standard of the final Order.  That evidence includes exactly the type of data the Order seeks.  

ComEd should be permitted the opportunity to present that evidence on rehearing.   

B. The Commission Should Revise its Ruling on Unlawfully 
Ordering the Use of Non-Historical Billing Determinants 

Every revenue requirement must be converted to unit charges.  Billing determinants are 

the values used to do that math.  Because ComEd collects both volumetric and customer charges, 

those determinants must include assumptions both about how many units of service will be 

provided and to how many customers.  Because billing determinants are not reconciled to after-

the-fact data under EIMA, errors or bias in the calculation of billing determinants can prevent 

ComEd from ever collecting the revenue requirement approved by the Commission.   

Given their importance, the General Assembly specified precisely what billing 

determinants to use, directing the Commission in plain language to use “historical weather 

normalized billing determinants ….”  220 ILCS 5/16-108.5(c)(4)(H) (emphasis added).  That 

unambiguous statement is the only direction that the General Assembly gave to the Commission 

on billing determinants anywhere in EIMA.  Yet, the Order disregards it.  Instead of using the 

historical actual 2011 units of service (kWh) and customer counts, normalized for weather, the 
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Order uses estimated 2012 customer counts.  This is neither historical data nor even actual data, 

as it is based on a few months of 2012 data extrapolated to the rest of that year (final 2012 data 

cannot be available until long after the record is closed and after the rates are already in effect).   

Moreover, the Order mixes actual 2011 and estimated 2012 data inconsistently and in a 

manner that unfairly prejudices ComEd.  It disregards the General Assembly’s direction to use 

historical data only where using estimated data reduces ComEd’s recovery of its revenue 

requirement.  It uses the higher estimated non-historical customer counts, which prevents ComEd 

from recovering its costs.  Yet, at the same time it measures kWh use, where estimated data 

would favor ComEd, with only historical data.   

The General Assembly was undoubtedly entitled to determine that EIMA’s annual rate 

system would work best when historical weather-adjusted billing determinants were used every 

year.  The Commission cannot lawfully ignore that legislative decision, regardless of opponents’ 

attempts to second-guess it.  Strategic Energy, LLC v. Ill. Commerce Comm’n, 369 Ill. App. 3d 

238, 254 (2d Dist. 2006) (“Any alteration to the statute, regardless of any perceived benefit or 

danger, must necessarily be sought from the legislature,” quoting In re M.M., 156 Ill. 2d 53, 69 

(1993)); Davis v. Toshiba Machine Co., 186 Ill. 2d 181, 184-85 (1999) (“Where the language of 

a statute is clear and unambiguous, a court must give it effect as written, without reading into it 

exceptions, limitations, or conditions that the legislature did not express.”) (internal quotation 

marks omitted).  

It is thus startling that the Order disregards the prescription of Section 16-108.5(c)(4)(H) 

by “agree[ing] with CUB and AG/AARP that the statute is not at issue here.”  Order at 28.  The 

Order attempts to justify disregarding the specific direction to use “historical weather normalized 

billing determinants” by pointing to the statement in the preamble of section 16-108.5(c)(4) that 
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the prudence and reasonableness tests should be applied “consistent with Commission practice 

and law.”  This argument both misconstrues and misapplies those standards and is contrary to the 

established rules of statutory construction.  The prudence and reasonableness standards have 

specific meanings “consistent with Commission practice and law.”  They are the standards 

applicable to costs and a utility’s actions or inactions in incurring them, i.e., generally, costs are 

recoverable where prudently incurred and objectively reasonable in amount.  See, e.g., 

Commonwealth Edison Co. v. Ill. Commerce Comm'n, 398 Ill. App. 3d 510, 516-517 (2nd Dist. 

2009) (“In setting rates, the Commission must determine that the rates accurately reflect the cost 

of service delivery and must allow the utility to recover costs prudently and reasonably 

incurred…[that] pertain to operations or service delivery.”)  Billing determinants are neither 

costs, nor anything resulting from a utility decision or action.  Moreover, there is no allegation or 

finding that ComEd somehow acted imprudently or unreasonably with respect to billing 

determinants.  Applying billing determinants is purely a mathematical exercise.  Indeed, ComEd 

has not found a single case where the Commission has ever tried to apply prudence standards to 

the mechanical calculation of billing determinants, aside from the 2011 ComEd formula rate 

decision which is on appeal.  Even in the recent Ameren formula rate case, the Commission 

correctly used historical billing determinants, as EIMA requires, and did not use estimated future 

data.  See, e.g., Docket 12-0293, Jones Dir., Ameren Ex. 7.0, 4:74-85; See also, Docket 12-0001, 

Jones Dir., Ameren Ex. 9.0, 3:59-5:88; Johnson Dir., Staff Ex. 9.0, 4:83-84; 22:480-23:501; 

25:531-532; Staff Init. Br. at 42 (same result in prior Ameren case, as well).   

The other rationale espoused by proponents of non-historical billing determinants – that 

customer counts must be adjusted because rate base includes projected plant growth driven by 

future growth in the number of customers – also does not withstand factual scrutiny.  Rates are 
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no longer set based on investments made after the rate year.  Even “projected” investments under 

EIMA lag behind the rate year and are ultimately reconciled to the rate year itself.  Moreover, the 

2012 “new business” plant, which includes plant unrelated to new customers, totals only about 

$130 million, or 14.4% of plant additions. 4  ComEd Ex. 13.02, WP 19, page 1 of 6.  That $130 

million increases ComEd’s pre-reconciliation or “inception” revenue requirement only by about 

$13 million, or far less than 1% of the total.  Yet, the Order applies the non-historical billing 

determinants to the entire revenue requirement, including the 99+% that have no relationship at 

all to growth in the number of customers.5  The result, as shown in the chart below, prevents 

ComEd from recovering $18 million of the revenue requirement the Commission approved. 

 
                                                 

4 Added plant characterized as “new business” includes, for example, “revis[ing] service to existing 
customers.”  Blaise Dir., ComEd Ex. 6.0 REV, 41:843-46. 

5  In response to ComEd’s alternative argument that, if 2012 non-historical data is used at all, it should be 
used for customer kWh use as well as customer count, the Order criticizes ComEd for not explaining why kWh use 
is falling and for not showing “that a decline in kWh sales affects the number of customers amongst whom the 
revenue requirement should be spread …..”  Order at 28, 29.  This misses the point.  The Order mixes non-historical 
customer counts with actual historical data for kWh use, which inherently prejudices ComEd and prevents recovery 
of Commission-approved revenues.  Why use is declining has no bearing on that.  Also, no one claimed that the 
decline in sales affected the number of customers.  The number of customers and the kWh use each independently 
affect ComEd’s rates.  Using inconsistent kWh and customer data therefore distorts the rate calculation regardless of 
whether kWh sales also somehow affected the number of customers. 
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In the end, however, all those factual debates are academic.  The General Assembly is 

entitled to consider and decide those issues and to direct, as it did in Section 16-108.5(c)(4)(H), 

what billing determinants must be used.  The Commission cannot properly use the preamble’s 

reference to general (and on this issue inapplicable) cost tests to displace specific statutory 

direction in Section 16-108.5(c)(4)(H) (Flynn v. Industrial Comm’n, 211 Ill. 2d 546, 555 (2004) 

(“Specific statutory language takes precedence over more general language relating to the same 

topic.”)), especially when that would also overturn the specific decision the General Assembly 

made (Austin Bank of Chicago v. Village of Barrington Hills, 396 Ill. App. 3d 1, 9 (1st Dist. 

2009), citing Detention of Lieberman, 201 Ill. 2d 300, 312 (2002)).  Indeed, if the preamble were 

read to authorize the Commission to choose what billing determinants it preferred, Section 16-

108.5(c)(4)(H) would be meaningless.  Statutes should not be read to make specific language 

surplus or meaningless.  People v. O’Brien, 197 Ill. 2d 88, 95 (2001); Hirschfield v. Barrett, 40 

Ill. 2d 224, 230 (1968). 

ComEd also incorporates the arguments it made and evidence cited in its Initial and 

Reply Briefs (pages 23-28 and 12-16, respectively), in its Exceptions and Brief on Exceptions 

(Exception No. 1 and brief pages 3-6), and at Oral Argument (Tr. 8:8-11:2; 74:11-78:5).  For all 

of those reasons, the Order should be revised on rehearing to use historical weather-adjusted 

2011 billing determinants. 

C. The Commission Should Revise Certain Rulings Unlawfully 
Limiting the Recoverability of Charitable Contributions 

The Order (at 45-46) disallows donations to organizations outside of ComEd’s service 

territory.  It requires that those donations must result in a “direct benefit” to ratepayers – for 

distant, but not nearby, organizations, their charitable, educational, or public purpose alone is 

insufficient.  It also establishes a presumption that donations to any organization outside of 
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ComEd’s service territory are non-recoverable absent this additional showing.  These rulings are 

contrary to law and reversible error.   

The General Assembly specifically defined when charitable donations are recoverable in 

Section 9-227 of the Act.  It directed the Commission to consider as a recoverable operating 

expense “donations made by a public utility for the public welfare or for charitable scientific, 

religious or educational purposes, provided that such donations are reasonable in amount.”  220 

ILCS 5/9-227.  Section 9-227 does not mention the geographic location of the recipient, let alone 

authorize the Commission to set up extra hurdles to recovery of such contributions’ costs.  

Indeed, Section 9-227 expressly prohibits the Commission from adopting a presumption or rule 

like that which the Order announces.  The law states:   

In determining the reasonableness of such donations, the Commission may not 
establish, by rule, a presumption that any particular portion of an otherwise 
reasonable amount may not be considered as an operating expense.  The 
Commission shall be prohibited from disallowing by rule, as an operating 
expense, any portion of a reasonable donation for public welfare or charitable 
purposes.  

220 ILCS 5/9-227.  The Order disregards that bar and adopts precisely the type of presumption 

that Section 9-227 forbids.  220 ILCS 5/9-227; ComEd Init. Br. at 36-40; ComEd Rep. Br. 18-

23; ComEd BOE at 6-9; ComEd RBOE at 7-11.  

The Order (at 46) also errs in dismissing the serious Commerce Clause implications of 

disallowing contributions to out-of-state organizations.  The Order largely does so by implying 

that ComEd asked the Commission to invalidate part of Section 9-227 on Commerce Clause 

grounds, which ComEd does not and never did.  Rather, ComEd urged the Commission not to 

apply Section 9-227 in a way that discriminates against interstate contributions.  That the 

Commission’s rule does not prohibit the contributions themselves is of no consequence.  By 

consistently disallowing recovery of their costs, the Commission handicaps out-of-state 
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donations while giving preferential treatment to organizations in ComEd’s service territory.  That 

is contrary to the Commerce Clause.  E.g., Camps Newfound/Owatonna v. Town of Harrison, 

520 U.S. 564 (1997) (additional tax burden on charities unconstitutional).   

Finally, the Order (at 46) appears to claim that the Commerce Clause applies only to the 

General Assembly’s passage of legislation.  This is an incorrect view of the Commerce Clause.6  

But, in any event, when the Commission sets rates, it is exercising a delegated legislative 

function.  See Bus. and Prof’l People for Pub. Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 

175, 243 (1991); ComEd BOE at 8-9. 

D. The Commission Should Revise or Withdraw as Moot the 
Order’s Erroneous Exclusion of Inconsistent Staff Testimony 

The Order approves striking ComEd rebuttal testimony that directly responds to Staff by 

quoting inconsistent Staff testimony from another Commission Docket.  It does so in large part 

based on the extraordinary premise that each Staff employee testifies on behalf only of 

themselves and not on behalf of or for Staff as a whole.  Order at 9-11.  This unprecedented 

ruling is clearly legally erroneous.  It is also dangerous, undercutting what had been thought of as 

testimony on behalf of Staff and leaving Staff without a means to present testimony evidence as 

a party.  The Commission could simply withdraw this ruling as moot given the resolution of the 

substantive issue, but otherwise it must be corrected. 

                                                 
6  The Supreme Court has recognized that “State regulation that restricts both interstate and intrastate 

commerce may violate the commerce clause by having the ‘practical effect’ of discriminating against interstate 
commerce in its operation.”  Russell Stewart Oil Co. v. State, 124 Ill. 2d 116, 131 (1988); Hunt v. Washington State 
Apple Advertising Comm’n, 432 U.S. 333, 350-52 (1977) (where the Supreme Court found that despite the 
challenged statute’s facial neutrality, it had the practical effect of discriminating against interstate sales) (superseded 
on other grounds); Nippert v. Richmond, 327 U.S. 416, 431 (1946) (where the Supreme Court found that although 
the tax was neither prohibitive nor discriminatory on the face of the ordinance, its practical application was 
inconsistent with the Commerce Clause); Best v. Maxwell, 311 U.S. 454,456 (1940) (where the Supreme Court 
found that even though a tax, on its face, was applied evenhandedly to all retailers, its practical operation 
discriminated against out-of-State salesmen in violation of the Commerce Clause); Minnesota v. Barber, 136 U.S. 
313, 326 (1890) (“…a statute may, upon its face, apply equally to the people of all the States, and yet be a regulation 
of interstate commerce which a State may not establish.”)..   
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In particular, the Order (at 10) generally rejects the use of prior testimony by a Staff 

witness as an admission against another Staff witness because ComEd did not show “some 

agency type of relationship” between the two Staff witnesses.  The idea that Staff witnesses do 

not testify on behalf of Staff and state its positions is unprecedented and inconsistent with 

numerous Commission opinions, including the Commission’s January 10, 2012, Order in 

Ameren’s 2011 gas rate case, Ameren Illinois Co., ICC Docket No. 11-0282.  ComEd BOE at 

27-28.  Indeed, the Order itself repeatedly refers to Staff testimony as setting out the Staff 

position.  That both Mr. Jones (in this case) and Mr. Kahle (in Docket 12-0001) testified for 

Staff, not as individuals, is also confirmed by how their testimony is titled, by how they describe 

their employment and testimonial capacity (e.g., Jones Dir. Staff Ex. 1.0, 1:6-10), by their 

references to Staff positions (e.g., id. at 2:25-27), and by their common representation by the 

Commission’s Office of the General Counsel.  Moreover, the point is not that Mr. Kahle was Ms. 

Jones’ agent, or vice versa, but rather that each is an “agent” of, and testifies on behalf of, Staff.  

Indeed, if an officer or employee of ComEd testified in the case, there would be no doubt that 

prior ComEd admissions on that subject would be admissible regardless of who the ComEd 

witness was in the prior case.  The same is true of Staff. 

Treating Staff witnesses as if they were each separate parties also seriously undercuts 

Staff.  Staff positions must be presented and supported by Staff witnesses.  But, under this ruling, 

every Staff witness going forward will not be speaking for Staff, but simply offering their views 

as individuals.  Moreover, treating each Staff witness as an island and not as a witness for Staff 

as a body creates unprecedented and dangerous uncertainty about whom, if anyone, does speak 

for Staff.  There simply may be no such thing as the “view of Staff” in evidence if Staff 

witnesses are not deemed to be speaking for Staff.   
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The remaining grounds for striking ComEd’s testimony are equally unsustainable.  First, 

the Order states that the Staff witness ComEd quoted, Mr. Kahle, “did not state in the testimony 

in question that he was stating a long-standing Commission practice,” which was the issue in 

question.  Order at 11.  That finding is not sustainable.  ComEd witness Mr. Hengtgen exactly 

quoted, and attached the relevant portion of, Mr. Kahle’s testimony in Ameren’s 2011 formula 

rate case, ICC Docket No. 12-0001, which stated:  “The Commission has a long standing 

practice of not considering current and deferred income taxes separately.  Both Staff’s and the 

Company’s treatment of deferred income taxes for CWC is consistent with Commission 

practice.”  Hengtgen Reb., ComEd Ex. 16.0, 4:67-80; ComEd Ex. 16.5 (emph. added).  The 

Order (at 11) recognizes that inconsistency in Staff testimony between Dockets is a legitimate 

line of inquiry, and suggests ComEd could have cross-examined Ms. Jones regarding the 

inconsistency; however, as the Order recognizes, if Mr. Kahle’s testimony was a party 

admission, then under Ill. R. Ev. 613(b) no cross-examination was required.  ComEd was entitled 

to offer the inconsistent testimony itself.7  The Order’s assertion that ComEd failed to support 

this admission simply disregards ComEd’s statements at the evidentiary hearing (Tr. at 37-52), in 

its Initial Brief (at 16-17 and fn. 8), and in its Brief on Exceptions (at 24-29). 

Second, the admission by Mr. Kahle concerned a long-standing Commission practice 

cutting across utilities, not details of the Ameren or ComEd case.  Mr. Hengtgen himself also 

testified that the two Staff positions taken by Ms. Jones and Mr. Kahle were factually 

inconsistent.  Indeed, Ms. Jones noted and did not dispute Mr. Hengtgen’s testimony regarding 

the Commission’s practice and his quotation of Mr. Kahle’s testimony.  See Jones Reb., Staff Ex. 

                                                 
7 Under Illinois law, a “party admission” is properly admissible as substantive evidence – not just 

impeachment – as the Order recognizes.  Order at 10; Ill. R. Ev. 801(d)(2); M. Graham, Handbook of Illinois 
Evidence 812-817 (10th ed. 2011); G. DiVito, The Illinois Rules of Evidence 102 (Rev. Mar 7, 2012). 
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16.0, 10:207 – 11:219. 8  Finally, if there were any relevant difference in facts, that was for Staff 

to show.  A utility need not anticipate and pre-emptively disprove arguments other parties may 

raise.  City of Chicago v. Illinois Commerce Comm’n, 133 Ill. App. 3d at 442, 478 N.E.2d at 

1375.  If anything, Staff’s failure to call Mr. Kahle as a rebuttal witness raises a presumption his 

testimony would have been unfavorable to Staff.  See M. Graham, Handbook of Illinois 

Evidence 122-123 (10th ed. 2011). 

For all these reasons, the Commission should either correct this erroneous ruling or, in 

the alternative, withdraw it as moot.  See ComEd BOE at 25-26.   

E. The Commission Should Modify Finding (8) 

Finding and Ordering Paragraph (8) of the Order (at 106-107) states as follows: 

(8) Commonwealth Edison Company is authorized to place into effect tariff 
sheets and associated informational sheets designed to produce annual 
tariffed revenues of $2,023,269,000, which represent an increase of 
$89,334,000 over total revenues established in Docket 11-0721 on 
rehearing; such revenues in addition to other revenues will provide ComEd 
with an opportunity to earn the rates of return set forth in Finding (5); 

The figure of $2,023,269,000 reflects the Order’s rulings, but the statement that “annual 

tariffed revenues of $2,023,269,000 [] represent an increase of $89,334,000 over total revenues 

established in ICC Docket No. 11-0721 on rehearing” confuses different calculations, 

incorporates revenues under riders and other fees and items that are not part of the rates being 

determined in the instant case, and, as a result, overstates the approved rate increase.  The 

increase in base rate revenues approved by the Order is $79,329,000, before application of the 

                                                 
8  The Ameren 2012 case Order (at 29) states that ComEd and Ameren calculate income taxes using 

different methodologies.  Even if this were a material distinction, Staff’s rebuttal made no such point.  If Staff had, 
Mr. Hengtgen could have responded.  The record in this case, however, shows no material distinction. 
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reconciliation and “ROE Collar” adjustments, and is $72,605,000 after application of those two 

adjustments, as illustrated in the following table.9 

11-0721 Order on 
Rehearing 

12-0321 Order Change 

Base Rate Operating 
Revenues $1,950,664,000 $2,029,993,000 $79,329,000 

Reconciliation 
Adjustment Not Applicable -$24,754,000 Not Applicable 

"ROE Collar" 
Adjustment Not Applicable $18,030,000 Not Applicable 
Total $1,950,664,000 $2,023,269,000 $72,605,000 

The $89,334,000 figure in Finding and Ordering Paragraph (8), in contrast, is not limited 

to the $72,605,000 change in base rate revenues, but, rather, adds that figure plus the 

$16,729,000 increase in “Other Revenues” that occurred from 2010 to 2011.  “Other Revenues” 

are revenues under riders and fees and other items that are not part of the rates being determined 

in the instant case, such as, for example, recovery of the costs of providing non-standard 

distribution service to those customers who request and receive such service.10  “Other 

Revenues” were $128,909,000 in 2010, and they were $145,638,000 in 2011, an increase of 

$16,729,000.  11-0721 Order on Rehearing, Appendix, p. 1, line 2; 12-0321 Order, Appendix, 

p. 1, line 2.  The rulings in the Order, however, had nothing to do with that $16,729,000 increase.  

The rulings in the Order only yield the $72,605,000 increase in base rate revenues. 

The $89,334,000 figure also is misleading for another reason.  Finding and Ordering 

Paragraph (8) concludes with the phrase: “such revenues in addition to other revenues will 

provide ComEd with an opportunity to earn the rates of return set forth in Finding (5)[.]”  That 

                                                 
9 Figures in the table from the 11-0721 Order on Rehearing are from its Appendix, p. 1, line 1, col. (i).  

Figures in the table from the Order in the instant case are from its Appendix, p. 1, lines 1-5, col. (j). 
10 The components of “Other Revenues” are set forth in, for example, ComEd Ex. 10.2, App 10. 
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phrase follows both the $2,023,269,000 base rate revenues figure and the $89,334,000 increase 

in total revenues figure.  If the phrase “such revenues” is taken to refer to both figures, and not 

just to the former figure, then the $89,334,000 figure is misleading.  The $16,729,000 increase in 

“Other Revenues” that is incorporated in the $89,334,000 figure is not part of the revenues that 

contribute to ComEd’s recovery of its approved rate of return. 

The calculation yielding the $89,334,000 figure also is an unjustified departure from the 

method of calculating rate increases or decreases used by the Commission in ComEd’s 2011 rate 

case.  In the 11-0721 Order on Rehearing (at 37), in its Finding and Ordering Paragraph (6), the 

Commission identified the change in revenues as a decrease of $133,406,000, which was the 

change in base rate revenues from the level approved in ComEd’s 2010 rate case.11 

In order to correct Finding and Ordering Paragraph (8), the phrase “which represent an 

increase of $89,334,000 over total revenues established in Docket No. 11-0721 on rehearing” 

needs to be changed to “which represent an increase of $72,605,000 over base rate revenues 

established in Docket 11-0721 on rehearing” or other similar words incorporating that figure. 

F. The Commission Should Correct the Values in Finding (11) 

Finding and Ordering Paragraph (11) incorrectly states the value of “Additional smart 

meters” included in rate base is $52,246,000.  That figure should be updated to $19,818,000.  See 

ComEd Ex. 13.02, WP 19, pg. 2 (showing 2012 plant additions related to AMI investment were 

reduced from $52,246,000 to $19,818,000); ComEd BOE at 30; ComEd Exceptions at 109.  This 

correction in turn requires correcting the subtotal of $103,478,000 (should be $71,050,000) and 

the total (that appears twice) of $269,474,000 (should be $237,046,000) in Finding and Ordering 

                                                 
11  As noted above, the 11-0721 Order on Rehearing approved base rate revenues of $1,950,664,000.  The 

Order in ComEd’s 2010 rate case approved base rate revenues of $2,084,072,000.  ICC Docket No. 10-0467 (Order 
May 24, 2011), Appendix, p. 1, line 1, col. (i).  The difference is a decrease of $133,408,000.  
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Paragraph (11).12  See Commonwealth Edison Co., Docket No. 11-0721, (Compliance Filing 

Aug. 10, 2012), Sched. FRA-1 (defining totals and subtotals).   

III. OTHER GROUNDS FOR REHEARING 

As noted in the Introduction, ComEd also requests that the Commission correct the 

Order, and the revenue requirement and rates it approves, to:  (1) reflect an appropriate and 

lawful interest rate on reconciliation, (2) reflect an appropriate and lawful year end rate base on 

reconciliation, (3) functionalize ComEd’s assets and costs consistently with federal law and with 

the functionalization of parallel assets and costs approved by the Federal Energy Regulatory 

Commission; and (4) properly measure ComEd’s incentive compensation costs in accordance 

with EIMA.  With respect to these arguments, ComEd incorporates herein arguments made, and 

evidence and materials cited, in its Initial Brief at 10-11, 30-31, 54-55, and 59-61 and its Reply 

Brief at 17 and 33-35.  ComEd asks the Commission to make clear that, to the extent that the rate 

and revenue formulae approved in Docket No. 11-0721 are modified on appeal, that the formulae 

modifications should also be applied to the rates and revenue requirement in the Order in this 

Docket approved on the basis of the currently-approved formulae.   

IV. CONCLUSION 

For all reasons appearing of record and herein, the Commission should grant this 

Application for Rehearing and modify the Order consistent herewith.   

                                                 
12  The discussion of Staff’s position on page 90 of the Order also includes the foregoing figures prior to 

reflecting the update.  However, that discussion reflects a Staff exhibit prior to the update, so it need not be changed. 
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