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No. 12-0590 

RESPONSE TO MOTIONS TO DISMISS OF THE RETAIL ENERGY SUPPLY 
ASSOCIATION AND THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 

ON BEHALF OF THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

The Illinois Competitive Energy Association (“ICEA”), pursuant to Section 200.190 of 

the Illinois Commerce Commission’s (“Commission”) Rules of Practice (see 83 Ill. Admin Code 

Section 200.190), and the ALJ’s Notice of Continuance of Hearing and Notice of Schedule dated 

November 29, 2012, hereby submits its Response to the Motion to Dismiss of the Retail Energy 

Supply Association (“RESA”) and the Motion to Dismiss of the Staff of the Illinois Commerce 

Commission (“Staff”). For the reasons described below, ICEA respectfully requests that the 

Commission deny the Motions to Dismiss.   

ICEA disagrees with the Staff’s conclusion that “[t]he Draft Rule [Docket No. 12-0456] 

addresses the issues raised by ComEd in its Petition…” and that “[f]or reasons of judicial  

economy, the same issues should not be decided twice by the Commission.” (Motion to Dismiss 

of the Staff of the Illinois Commerce Commission (“Staff Motion”) at ¶8.)   Likewise, ICEA 

disagrees with RESA’s conclusion that, “[t]he subject matter of ComEd’s petition should be 

resolved in the rulemaking proceeding, Docket 12-0456, basically for reasons of efficiency and 

fairness.”  (Motion to Dismiss of the Retail Energy Supply Association (“RESA Motion”) at ¶ 

10.)   Unlike the aggregation rulemaking proceeding in Docket 12-0456, which addresses a 
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myriad of broad, industry-wide municipal aggregation policy issues, ComEd’s proposed Rate 

GAP tariff filing is narrow in its focus.  The ComEd filing updates an existing Commission-

approved tariff to reflect changes to the IPA Act regarding the ability of townships to participate 

in aggregations and conforms the process used by ComEd to provide governmental aggregators 

with customer information to a similar process used by Ameren Illinois Company d/b/a/ Ameren 

Illinois (“Ameren”) and sanctioned by the Commission.  Neither of these changes warrants the 

granting of Staff’s or RESA’s motions to dismiss.  To the contrary, the timely implementation of 

ComEd’s changes will benefit residential and small commercial consumers as well as make for a 

more efficient government aggregation process. 

BACKGROUND 

At the conclusion of the Commission’s investigation into Commonwealth Edison 

Company’s (“ComEd”) Rate GAP – Government Aggregation Protocols (“Rate GAP”) tariff 

(Investigation of Rate GAP pursuant to Section 9-250 of the Public Utilities Act, Docket 11-

0434), it was determined that a rulemaking proceeding would be more appropriate for resolving 

several Rate GAP issues.  In its Report, Staff identified several issues to be considered in a 

rulemaking proceeding including Issue 3:  Identifying existing municipal aggregation customers 

when a municipality wants to pursue a new round of opt-out aggregations. (See, Staff Report on 

a New Rulemaking to Address Additional Issues Relating to Municipal Aggregation Pursuant to 

Section 1-92 of the Illinois Power Agency Act; at 5; filed July 18, 2012).  During the workshop 

discussions involving Issue 3, and with the benefit of experience serving aggregation customers 

in Illinois under Rate GAP, it became apparent to ICEA that obtaining access to customer 

account numbers at the same time customer names and addresses were provided, would help 

resolve a number of operational challenges.  As a result of these discussions, ComEd filed the 
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proposed revision to its Rate GAP tariff to allow for a single customer list that included names, 

addresses and corresponding account numbers.   

ARGUMENTS 

1. The Provision of Customer Information to Governmental Aggregators as Proposed 
in the Rate GAP Tariff Conforms to Established Commission Policy and is More 
Efficient.   

The proposed Rate GAP tariff addresses and resolves a ComEd-specific operational issue 

involving the provision of customer account numbers to governmental aggregators and does so 

in a manner consistent with the approach used by Ameren and sanctioned by the Commission.  

In contrast, the rulemaking proceeding addresses a myriad of broad, industry-wide municipal 

aggregation policy issues including municipal aggregation definitions, transfer of customer 

information, notifications to the Commission as well as to customers, opt-out aggregation 

provisions, opt-in aggregation provisions, and penalties.  Given the limited and operational 

nature of the proposed Rate GAP tariff, ICEA believes that it would be more efficient to resolve 

this issue in this proceeding. 

In order to obtain the necessary information to enroll customers in a municipal 

aggregation program, the current Rate GAP tariff requires a two-step process.  The first step 

requires ComEd to provide a list of the names and addresses to the government entity of all 

residential and small commercial retail customers within the boundaries of the municipal 

aggregation area.  This list is used by Alternative Retail Electric Suppliers (“ARES” or “RES”) 

to send out the opt-out informational packages to area customers.  At the conclusion of the opt-

out process, a second request is made to ComEd for the account numbers of the customers who 

have not opted out of the aggregation program excluding those who are identified as receiving 

service from another RES or who are receiving service from ComEd’s Hourly Pricing tariff. 

(See, Verified Petition for Expedited Approval of Modifications to Rate GAP – Government 
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Aggregation Protocols (“ComEd Petition”) at ¶ 5).   The proposed Rate GAP tariff collapses this 

process into a single step whereby ComEd would provide governmental entities with customer 

names, addresses and account numbers with the initial request for a customer list, aligning 

ComEd’s process with the process sanctioned by the Commission and used by Ameren.  (Id. At ¶ 

8). 

ICEA strongly agrees with ComEd that providing all information in a “one-step process” 

would “increase the operational efficiencies” and better facilitate customer enrollment. (Id.at ¶ 

7). This simplified process is far more efficient because requesting a separate account list from 

ComEd after opt-out ends causes delays in the timing of enrollments and makes opt-out tracking 

more difficult.  The two step process is also more error prone because it requires matching and 

combining separate lists.  Not only does acquiring the two lists and comparing them take time, 

but additional time must be taken to ensure that any errors resulting from this cumbersome 

process are minimized.  The additional risk or error from the current two-step process cannot be 

completely eliminated.   

There are other efficiencies to be gained by using a single list process as well.  By 

obtaining names, addresses and account numbers in one process, the government entity will be 

able to identify all new, move-in and/or re-zoned aggregation eligible customers after the opt-out 

period ends and who might be eligible for the municipal aggregation program.  Under the two-

step process, it is nearly impossible to accomplish this accurately.  However, with the proposed 

Rate GAP filing, the government aggregator (or the RES administering the program) need only 

compare the new list to the older list to find these customers.  This provides an opportunity for 

customers who are new to, or that have moved within the aggregation area to participate in the 

beneficial pricing offered by their municipality’s aggregation program.  Delay in implementing 
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ComEd’s proposed revisions to Rate GAP will unnecessarily deprive these customers of that 

opportunity. 

The one-step process proposed by ComEd also conforms to established Commission 

policy.  What ICEA refers to as the one-step process was originally proposed by Ameren as part 

of its municipal aggregation tariff, Rate GA – Government Aggregation Services (“Rate GA”).  

As noted by ComEd, Ameren GA tariff provides “a list of eligible Customers … which shall 

include at a minimum, account numbers, names, service addresses,…” (Id.,¶ 8). The 

Commission allowed Ameren’s tariff to go in effect without investigation on April 15, 2012.  

There simply is no valid procedural argument to support the position that a tariff filing 

conforming to established Commission policy should wait for the conclusion of a rulemaking 

proceeding.  To put it another way, ComEd’s existing Rate Gap, ComEd’s proposed revision to 

Rate GAP, and Ameren’s Rate GA tariff all describe how governmental aggregators obtain 

customer account information.  Whether or not the Commission decides to revisit that issue in 

the aggregation rulemaking and change its current position to allow the provision of such 

information to governmental aggregators remains an open question.  The issue in this proceeding 

is simply whether the process ComEd uses to provide governmental aggregators with the 

information should be streamlined to make it consistent with the process sanctioned by the 

Commission and used by Ameren.  

2. The Proposed Rate GAP Tariff Provides Timely Benefits that Are Not Available 
from the Rulemaking Proceeding. 

 
ICEA also recommends that the Commission reject the Motions to Dismiss because the 

proposed revisions to the Rate GAP tariff will provide immediate benefits to the municipal 

aggregation market.   
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First, the proposed Rate GAP filing could be approved in a matter of weeks while the 

rulemaking proceeding may take the better part of 2013.  While verified comments and reply 

comments have been filed in the rulemaking proceeding, there are many additional procedural 

steps that are required before the rulemaking is complete—e.g. the issuance of a Proposed Order, 

Briefs on Exceptions, Reply Briefs on Exceptions, publication of the proposed rules in the 

Illinois register initiating the “first notice period”, submission of the proposed rules to the Joint 

Committee on Administrative Rules (JCAR) triggering the “second notice period”, time for the 

JCAR review process, and so on. It is far from clear when the aggregation rulemaking will 

conclude. 

Compounding this concern is the fact that a large number of government entities are 

currently moving forward with their municipal aggregation programs.  They are not waiting for 

the completion of the rulemaking proceeding, so the need for the more efficient single list 

process is truly time-sensitive.  To this end, it is expected that 2013 will be a busy year for 

aggregations.  As ComEd noted, “. . . the supply contracts for most of the 20 communities who 

participated in the first wave of municipal aggregation expire during the spring of 2013, at which 

time, the opt-out processes in those communities will be re-run.” (ComEd Petition, at ¶ 12).  To 

allow greater efficiency in enrolling customers, the proposed Rate GAP tariff must be approved 

and the two-step process eliminated. It is not, as Staff and RESA contend, more practical to wait 

for the completion of the rulemaking proceeding when the need for a better aggregation list 

process is at hand and ComEd’s tariff change can more quickly resolve this limited issue. 

Second, at least one party has challenged the Commission’s jurisdiction to promulgate 

rules for municipal aggregation.  On December 12, 2012, the Metropolitan Mayors Caucus 

(MMC) filed a Motion to Dismiss the Commission’s municipal aggregation rulemaking 
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proceeding asserting that the Public Utilities Act does not grant jurisdiction over municipal 

aggregation to the Commission.  (Motion to Dismiss by Metropolitan Mayors Caucus, ICC 

Docket No. 12-0456, filed December 12, 2012).   While ICEA does not agree completely with all 

the arguments raised in that motion, the possibility exists that other bodies may decide that the 

Commission does not have the requisite jurisdiction in whole or in part.  MMC’s motion has not, 

as of the date of this filing, been resolved.    The risk and uncertainty generated by MMC’s 

motion is no reason to lose the operational efficiencies that can be obtained by allowing 

ComEd’s proposed Rate GAP tariff to go forward and, therefore, ICEA recommends that the 

motions to dismiss be denied 

Third, Staff raises judicial economy concerns.  (Staff Motion at ¶ 8). However, 

dismissing the proposed Rate GAP tariff will not diminish this concern.  At the conclusion of the 

aggregation rulemaking proceeding (Docket 12-0456), assuming the adoption of a new 

aggregation rule, the existing Rate GAP tariff, as well as Ameren’s Rate GA tariff, will need to 

conform to the new aggregation rule.  But, as ICEA noted above, the timeframe for completion 

of the aggregation rulemaking, and indeed the question of whether the aggregation rulemaking 

continues to move forward at all, remain open and unresolved.  Given these unknowns, as well 

as the fact that ComEd is simply conforming its two-step process to the one-step process 

sanctioned by the Commission, ICEA believes the very real operational economies and 

efficiencies to be gained by approving ComEd’s revisions to Rate GAP outweigh Staff’s judicial 

economy concerns. 

Finally, RESA describes at length the advantages of a rulemaking proceeding. (RESA 

Motion at ¶ 10).  As a general matter, ICEA does not disagree with RESA that a rulemaking 

proceeding should be used to discuss and decide broad, industry-wide issues.  However, 
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ComEd’s proposed movement to a one-step process that conforms to established Commission 

policy does not fall into this category. The Commission has twice now allowed, once with the 

approval of the ComEd Rate GAP tariff and the second time by allowing the Ameren Rate GA 

tariff to take effect without investigation, and both times over RESA’s objections, the transmittal 

of account numbers for those customers on ARES supply to governmental aggregators.  

Delaying this needed operational change to the single list process by granting the Motions to 

Dismiss will serve only to hinder the growth and development of government aggregation 

programs.  Accordingly, the Commission should deny RESA’s Motion to Dismiss and Staff’s 

Motion to Dismiss. 

CONCLUSION 

WHEREFORE, ICEA respectfully requests that the Commission deny the Motion to 

Dismiss filed by RESA and the Motion to dismissed filed by Staff 

Dated:  January 18, 2013 Respectfully submitted, 
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